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Court of Appeals of the District of Colombia. 


No. 3301. 


Randolph Routt, by E. Roy Routt, His Next Friend, Appellant, 


Michael J. Ready. 


Supreme Court of the District of Columbia. 


At Law. No. 60370. 


Randolph Routt, by E. Roy Routt, His Next Friend,! Plaintiff, 


Michael J. Ready, Defendant. 


United States of America, 

District of Columbia, ss: 


Be It Remembered, That in the Supreme Court of the (District of 
Columbia, at the City of Washington, ip said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit:— 


Declaration. 


Filed June 23,1917. 


In the Supreme Court of the District of Columbija. 


At Law. No. 60370. 


Randolph Routt, by E. Roy Routt, His Next Friend, Plaintiff, 


Michael J, Ready, Defendant. 
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The plaintiff, Randolph Routt, a minor, by his father and next 
friend, E. Roy Routt, sues the defendant, Michael J. |Ready, for 
that; whereas heretofore, to •nut on or about the 4th day of August, 

A. D., 1916, and for a long time prior thereto, the defendant was 
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a physician and surgeon and held himself out to the general public 
as a general practitioner of medicine, physician and surgeon in the 
City of Washington, in the District of Columbia; and whereas here¬ 
tofore, to wit, on said day and date hereinbefore mentioned the 
plaintiff was suffering from a disease of the bone in the right leg 
known as Osteomyelitis of the Tibia; and whereas the presence of 
the aforesaid disease is readily ascertainable by a physician and sur¬ 
geon using ordinary care in making a physical examination of a 
patient; and whereas heretofore to wit on the said day and date here- • 
inbefore mentioned the plaintiff applied to the defendant for medi¬ 
cal treatment for his aforesaid ailment in said City of Washington, 
District of Columbia; and whereas the defendant then and there in 



consideration of the promise of a reward to be paid by plaintiff's 
father, E. Roy Routt, undertook to treat the plaintiff medically and 
professionally as aforesaid; it then became and was the duty of the 
defendant to use such care as is usually used by practising 

2 physicians and surgeons in this locality, to wit, in the City 
of Washington, District of Columbia to examine the plaintiff 

physically to ascertain the cause of the plaintiff's ailment and diag¬ 
nose the same; 

Yet the defendant notwithstanding his said duty in the premises 
so carelessly and negligently examined the plaintiff and so carelessly 
and negligently diagnosed his, the plaintiff’s, said ailment and so 
ignorantly and unskillfully examined the plaintiff and diagnosed 
his said ailment that he failed to discover the presence of the afore¬ 
said disease and ailment or the extent of the disease, and that he 
treated and tried to heal the plaintiff’s leg as though it were not 
afflicted with the disease aforesaid with which he was then and there 
suffering, as a result of which the aforesaid Tibia in the right leg 
of the plaintiff became more diseased; said plaintiff was, is and will 
continue to be caused to suffer great pain in his said leg and his said 
leg was caused to become. greatly swollen, inflamed, festered and 
diseased to an unnecessary extent, and the said Tibia in the said 
right leg of the plaintiff became so diseased and affected that a large 
portion thereof had afterwards to be removed whereby the plaintiff 
was caused to suffer, is suffering and will suffer great physical pain 
and whereby the plaintiff is, was and will be made permanently lame 
in his aforesaid right leg and whereby the general health of the 
plaintiff has been impaired, weakened, and ruined to the damage 
of the plaintiff in the sum of Twenty Thousand Dollars ($20,000). 
And the plaintiff claims Twenty Thousand Dollars ($20,000) besides 
costs. 

2nd Count. The plaintiff, Randolph Routt, a minor, by his 

3 father and next friend, E. Roy Routt, sues the defendant, 
Michael J. Ready, for that; whereas heretofore, to wit, on or 

about the 4th day of August, A. D., 1916, and for a long time prior 

held him- 


thereto, the defendant was a physician and surgeon an 
self out to the general public as a general practitioner of medicine, 
physician and surgeon in the City of Washington, in the District 
of Columbia; and whereas heretofore, to wit, on said day and date 
hereinbefore mentioned the plaintiff was suffering from a disease 
of the bone in the right leg known as Osteomyelitis of the Tibia; 
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and whereas, heretofore, to wit, on the said day and date herein¬ 
before mentioned the plaintiff applied to the defendant fori medical 
treatment for his aforesaid ailment in the said City of Washington, 
District of Columbia; and whereas in consideration of the I promise 
of a reward by the plaintiff’s father, E. Roy Routt, the defendant 
then and there undertook to treat the plaintiff professionally and 
medically; and whereas the defendant discovered the presence of the 
hereinbefore mentioned disease in the right leg of the plaintiff; it 
then and there became and was the duty of the defendant to use such 
care as is ordinarily used by practising physicians and surgeons in 
this locality, to wit, in the District of Columbia, to treat in a medical 
way said injury and disease with a view to effecting its cure; yet the 
defendant then and there so negligently, carelessly and unskillfully 
behaved and governed himself, in and about the care of said plain¬ 
tiff, and in and about the treatment and care of his said leg and 
bone and in not using the proper care, attention, medicaments, appli¬ 
ances and skill in the treatment of said leg, and bone, amjl that by 
and through neglect, carelessness, default and the ignorance 

4 and unskillfulness of the said defendant as such physician 
and surgeon said plaintiff was, is, and will continue to be 

caused to suffer great pain in his said leg and his said leg was caused 
to become greatly swollen, inflamed, festered, and diseased to an 
unnecessary extent, and the said Tibia in the right leg of the plain¬ 
tiff to become so diseased and affected that a large portion thereof 
had afterwards to be removed whereby the plaintiff was j caused to 
suffer, is suffering and will suffer great physical pain, and whereby 
the plaintiff is, was and will be made permanently lame ini his afore¬ 
said right leg, and whereby the general health of the plaintiff has 
been impaired, weakened, and ruined to the damage of the defendant 
in the sum of Twenty Thousand Dollars ($20,000). And (the plain¬ 
tiff claims Twenty Thousand Dollars ($20,000) besides leasts. 

3rd Count. The plaintiff, Randolph Routt, a minor, by his father 
and next friend, E. Roy Routt, sues the defendant, Michael J. 
Ready, for that: whereas heretofore, to wit, on or about the 4th day 
of August, A. £)., 1916, and for a loflg time prior thereto, the de¬ 
fendant was a physician and surgeon and held himself out to the 
general public as a general practitioner of medicine, physician and 
surgeon in the City of Washington, in the District of Columbia; 
and whereas heretofore, to wit, on said day and date hereinbefore 
mentioned the plaintiff was suffering from a disease of the bone in 
the right leg known as Osteomyelitis of the Tibia; and whereas, here¬ 
tofore, to wit, on the said day and date hereinbefore mentioned the 
plaintiff applied to the defendant for medical treatment for his afore¬ 
said ailment in the said city of Washington, District of Columbia; 
and whereas in consideration of the promise of a reward by the 

5 plaintiff’s father, E. Roy Routt, the defendant then and there 
undertook to treat the plaintiff professionally and medically; 

and whereas the defendant discovered the presence of ithe herein¬ 
before mentioned disease in the right leg of the plaintiff; it then and 
there became and was the duty of the defendant to use such care 
as' is ordinarily used by practising physicians and surgeons in this 
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locality, to wit, in the District of Columbia, to treat in a medical 
way said injury and disease with a view to effecting its cure; yet 
the defendant then and there so negligently, carelessly and unskill- 
fully behaved and governed himself, in and about the care of said 
plaintiff, and in and about the treatment and care of his said leg 
and bone and in not using the proper care, attention, medicaments, 
appliances and skill in the treatment of said leg, and bone, and that 
by and through neglect, carelessness, default and the ignorance and 
unskillfulness of the said defendant as such physician and surgeon 
the progress of the said disease, although easily controlled by proper 
treatment, hereinbefore mentioned was not arrested but on the other 
hand continued to attack and affect the Tibia aforesaid, and said 
plaintiff was, is and will continue to be caused to suffer great pain 
in his said leg and his said leg was caused to become greatly swollen, 
inflamed, festered and diseased to an unnecessary extent, and the said 
Tibia in the right leg of the plaintiff to become so diseased and af¬ 
fected that a large portion thereof had afterwards to be removed 
whereby the plaintiff was caused to suffer, is suffering and will suffer 
great physical, pain, and whereby the plaintiff is, was and will be 
made permanently lame in his aforesaid right leg, and where- 
6 by the general health of the plaintiff has been impaired, 
weakened and ruined to the damage of the defendant in the 
sum of Twenty Thousand Dollars ($20,000). And the plaintiff 
claims Twenty Thousand Dollars ($20,000) besides costs. 

PAUL D. ELGIN, 

GEORGE W. OFFUTT, JR., 

Attorneys for Plaintiff: 


The defendant Michael J. Ready, for plea to the plaintiff’s dec¬ 
laration in the above entitled cause filed, says, he is not guilty as 
alleged. 

WALTER C. CLEPHANE. 
Attorney for Defendant , Michael J. Ready. 

Joinder of Issue. 

Filed Julv 17, 1917. 


The plaintiff joins issue upon the plea of the defendant filed herein 

B GEORGE W. OFFUTT, Jr., 

Attorney for Plaintiff. 
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Memorandum 


February 25, 1919.—Verdict for defendant 


Motion for New Trial 


Filed February 28, 1919 


Comes now the plaintiff in the above-entitled cause, by his attor- 
George W. Offutt, Jr., and Charles V. Imlay, and jmoves this 


neys 

Honorable Court to set aside and hold for naught the verdict of the 
jury rendered herein ana to grant to the plaintiff a new trial. 

The grounds upon which the motion is based are as fo|lows: 

1. That the verdict was contrary to the evidence. [ 

2. That the verdict was contrary to the weight of the evidence. 

3. That the Court erred in matters of law in refusing to grant 

plaintiff’s prayers 4, 5, 6 and 7 and prayer 8 in its original form 
and in admitting the testimony of the defendant relating to the 
refusal of the mother to permit him to carry out his suggested line of 
treatment^ • j 

4. The verdict was contrary to the evidence in that, although the 
jury were instructed as follows: 

“The jury are instructed as a matter of law that if they find that 
the mother of the plaintiff refused to permit the defendant to use the 
usual and generally accepted method of treatment to effect a cure 
and if they find further that in this case the defendant continued 
in charge of the case, acting contrary to his own judgment and under 
the directions of the mother, so far as said treatment was concerned 
he was then and there under a legal duty to disclose to the mother the 
facts and conditions within his knowledge concerning the case and 
the probable result of the failure to permit the defendant to 
8 carry out his suggested method of treatment, and that if he 
failed to make such disclosure the defendant is liable in 
damage.” 

And although it was both proved by the plaintiff and admitted by 
the defendant that the defendant did not use the usual add generally 
accepted method of treatment to effect a cure in the above case and 
that he did continue in charge of the case, acting, according to hir 
testimony, contrary to his own judgment and under thej direction of 
the mother of the plaintiff, who, according to the testimony of the 
defendant, refused to permit him to use the usual and generally ac¬ 
cepted method of treatment as aforesaid, yet there was no evidence 
to the effect- that the defendant at any time disclosed to the said 
mother the facts and conditions within his knowledge concerning the 
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case and the probable result of the failure to permit the defendant to 
carry out his suggested method of treatment. 

GEORGE W. OFFUTT, Jr., 
CHARLES V. IMLAY, 

Attomys for Plaintiff. 


Messrs. Clephane & Latimer, Wilkins Building, Washington, D. C. 
Attorneys for Defendant: 

Take notice that the foregoing motion will be for hearing on th 
7th day of March, A. D., 1919. ' 

GEORGE W. OFFUTT, Jr., 
CHARLES V. IMLAY, 

Attorneys for Plaintiff. 

Service of copy acknowledged. 

CLEPHANE & LATIMER. 
GILBERT L. HALL. 

Feb. 28, 1919. 

9 Motion for Judgment Non Obstante Veredicto. 

Filed February 28, 1919. 


Comes now the plaintiff in the above-entitled cause, by his attor¬ 
neys, George W. Offutt, Jr., and Charles V. Imlay, and moves this 
Honorable Court to set aside the verdict rendered in the above-entitled 
cause, and to give judgment for the plaintiff notwithstanding the 
■ 1 verdict. 

The grounds upon which said motion is based are as follows: 

The verdict was contrary to the evidence in that, although the 
jury were instructed as follows: 

“The jury are instructed as a matter of law that if they find that the 
mother of the plaintiff refused to permit the defendant to use the 
usual and generally accepted method of treatment to effect a cure and 
if they find further that in this case the defendant continued in 
charge of the case, acting contrary to his own judgment and. under 
the directions of the mother, so far as said treatment was concerned 
he was then and there under a legal duty to disclose to the mother 
the facts and conditions within his knowledge concerning the case 
and the probable result of the failure to permit the defendant to 
carry out his suggested method of treatment, and that if he fails 
to make such disclosure the defendant is liable in damage.” 

; ■’£ ■ 

And although it was both proved by the plaintiff and admitted 
by the defendant that the defendant did not use the usual and gen¬ 
erally accepted method of treatment to effect a cure in the above case 
and that he did continue in charge of the case, acting, accord- 
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10 ing to his testimony, contrary to his own judgment aid under 
the direction of the mother of the plaintiff, -who, according to 
the testimony of the defendant, refused to permit him to use the 
usual and generally accepted method of treatment as aforesaid, yet 
there was no evidence to the effect that the defendant at any j time dis¬ 
closed to the said mother the facts and conditions within his knowl¬ 
edge concerning the case and the probable result of the failure to 
permit the defendant to carry out his suggested method of treatment. 

GEORGE W. OFFUTT, Jr., 
CHARLES V. IMLAY, .! 

Attorneys for Plaintiff. 

I 

i 

To Messrs. Clephane & Latimer, Wilkins Building, Washington. 

y-V a /» 1 


D. C., Attorneys for Defendant: 

Take notice that the foregoing motion will be for hearing on the 
7th day of March, A. D., 1919. ! 

GEORGE W. OFFUTT, Jr., 
CHARLES V. IMLAY, | 

Attorneys for Plaintiff. 


Service of copy acknowledged. Feb. 28, 1919. 

CLEPHANE & LATIMER. 
GILBERT L. HALL. 


Supreme Court of the District of Columbia, j 
Friday, March 14th, 1919. 

Session resumed pursuant to adjournment, Mr. Justice (Gould pre- 

i*_ ! 


This cause coming on to be heard upon the motions of plaintiff 
filed herein, for a new trial and for judgment non obstante veredicto, 
it is considered that said motions be, and the same hereby are over¬ 
ruled, to which plaintiff prays an exception which is here 
11 noted, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing by this 
action and that defendant go hence without day, be fjor nothing 
held, and recover against the plaintiff’s next friend E. Roy Routt 
the costs of his defense, to be taxed by the Clerk, and have execution 
thereof. j 

Supreme Court of the District of Columbia. 

Monday, March 17, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. j 
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Now comes here the plaintiff by his Attorneys of record in open 
Court and notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of the bond for costs on said appeal 
is hereby fixed in the sum of One hundred dollars ($100) or, a de¬ 
posit of fifty dollars ($50.) 

Memoranda. 

March 25, 1919.—$50 deposited in lieu of Appeal Bond. 

April 28, 1919.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including May 28, 1919. 

May 26, 1919.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including June 28, 1919. 

12 Supreme Court of the District of Columbia. 

Saturday, June 28, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 


Now comes here the plaintiff by his Attorneys of record and prays 
the Court to sign, and make part of the record, his bill of exceptions 
taken during the trial of this cause, now for then, which is accord¬ 
ingly done. 

Assignment of Errors. 

Filed Julv 30, 1919. 


1. The Court erred in admitting testimony of the defendant relat¬ 
ing to the refusal of the mother of plaintiff to permit the defendant 
to carry out his suggested line of treatment. 

2. The Court erred in refusing to grant plaintiff’s prayer for 
instruction numbered 4. 

3. The Court erred in refusing to grant plaintiff’s prayer for in¬ 
struction numbered 5. 

4. The Court erred in refusing to grant plaintiff’s prayer for in¬ 
struction numbered 6. 

5. The Court erred in refusing to grant plaintiff’s prayer for in¬ 
struction numbered 7. 

6. The Court erred in refusing to grant plaintiff’s prayer for in¬ 
struction numbered 3. 

7. The Court erred in granting defendant’s prayer for instruction 
numbered 1. 
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i 

13 8. The Court erred in overruling the motion of the plain¬ 
tiff for a new trial. ! 

9. The Court erred in overruling the motion of the plaintiff for 

judgment non obstante veredicto. ' 

10. The Court erred in entering a judgment for the defendant 
for the reasons set forth in the foregoing assignment of errors. 

GEORGE W. OFFTJTT, Jr.. 
CHARLES V. IMLAY,' | _ 

Attorneys for Plaintiff. 

Designation of Record. j 

Filed July 30, 1919. j 


The Court will please make up the record for appeal in j the above 
entitled cause, and include therein the following: f j 

1. Declaration of plaintiff. . j 

2. Plea of defendant. j 

3. Joinder of issue. I 

4. Memorandum of verdict of jury. 1 

5. Motion for new trial and reasons given therefor. j 

6. Motion for judgment non obstante veredicto and reasons given 
therefor. 

7. Memorandum of order overruling motion for new! trial and 

exception thereto. j 

I 

8. Memorandum of order overruling motion for judgment non 

obstante veredicto and exception thereto. ! 

i 

9. Memorandum of judgment. j 

10. Memorandum,of Notation of Appeal. | 

11. Memorandum of deposit of Fifty dollars ($50.00) in 
14 lieu of bond. j 

12. Memorandum of extension of time to submit Biljl of Excep¬ 


tions to May 28, 1919. 

13. Memorandum of extension of time to submit Biljl of Exoep 

tions to June 28, 1919. j 

14. Assignments of errors. | 

15'. This designation. j. 

GEORGE W. OFFUTT,, Jr., 
CHARLES Y. IMLAY, j 

Attorneys for]Plaintiff. 

We concur: 

CLEPHANE & LATIMER. | 













Randolph Routt, by E. Roy Routt, His Next Friend, Plaintiff, 

vs. 

Michael J. Ready, Defendant, 


Mrs. Esther Routt, the mother of Randolph Routt: He was 
about four years old. On or about the 4th day of August, 1916, he 
was taken with a severe pain in the right leg which grew rapidly so 
much worse that the defendant, Michael J. Ready, a practicing phy¬ 
sician and surgeon in the District of Columbia, was summoned to 
attend him on the same day. Before the Doctor came, by manipula- 


__ 
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United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60370 at Law, wherein Randolph 
Routt by E. Rov Routt his next friend is Plaintiff and Michael J. 
Ready is Defendant, as the same remains upon the files and of record 
in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 6th day of August, 1919. 


[Seal Supreme Court of the District of Columbia.] 


In the Supreme Court of the District of Columbia, 

Law. No. 60370. 


Be it remembered that the above-entitled cause came on for trial 
before Mr. Justice Gould and a jury on February 19, 1919, George 
W. Offutt, Jr., Esq., and Charles V. Imlay, Esq., appearing for the 
plaintiff, and Walter C. Clephane, Esq., and J. Wilmer Latimer, Esq., 
for the defendant. 

Thereupon, the plaintiff, to maintain the issue upon his part 
joined, gave evidence of the following witnesses tending to prove as 
follows: 


Supreme Court of the District of Columbia. 


JOHN R. YOUNG. 

C lerk 

By W. E. WILLIAMS, 

Assistant Clerk. 


Bill of Exceptions. 





RANDOLPH ROUTT, ETC., VS. MICHAEL J. READY. j 11 

j 

tion the most tender spot was located just above the ankle. Dr. 
Ready prescribed' hot antiphlogistine applications and afterwards a 
black salve, and some medicine to take. In spite of this treatment 
the plaintiff suffered most intensely all the while. He c0uld not 
sleep; his leg was so sore, he could not rest it on a mattress. Had 
to put it on a feather pillow. He got so thin he jujst looked 

17 like he could not live. The leg became so much wjorse that 
about the 12th day of September, 1916, it was swollen almost 

twice its natural size and it looked like if you touched it, j it would 
burst. I telephoned the defendant and said, “Doctor, you njiust come 
over and do something for baby’s leg; if you don’t it is (going to 
burst. He cannot live much longer the way he is going on.” He 
was so weak really that I did not think he could stand an Operation. 

I was afraid to see him operated on. He was just so run dbwn. He 
had lost so much weight he looked like a little skeleton. Tlhe Doctor 
came the same day and ordered Randolph to the hospital that night. 
He proposed the operation and told me that he would haVe to open 
the leg and drill a hole in the bone and let the pus out. Tjhe Doctor 
operated upon the boy the next day and after the operation came 
down and said to me, “Mrs. Routt, I have good news. \ye did not 
have to go into the bone. We just made the incision and scraped the 
bone.” The operation, right at the first, might have afforded him 
a little bit of relief, but, if it did, it was such a little bit!, that you 
would hardly notice it, because the child suffered just the jsame, and 
he did not eat and did not put on any weight. Thereafter the boy 
suffered terribly. Dr. Ready after operation prescribed cloths to be 
kept wet on his leg with hot Ivsol water. This was donei, but there 
was an offensive discharge from the leg which started after the opera¬ 
tion. The Doctor, when he called, would squeeze the pub out of the 
leg. He later lanced the boy’s ankle, but prescribed no yther treat¬ 
ment. For about a month after the operation, he cam^ regularly. 
Then he began to skip, and it got so it looked like he would come 
once in a while, probably once a week, and then he would let it go 
on and would not come for a long time again. At this tijme pus was 
running freely from the leg; it was swollen and veijy very sore, 

18 so sore that you could hardly touch it. He was no| able to use 
his leg and was run down, weak and awful thin, i He did not 

remain in bed. I would dress him and bring him down stairs and 
put him in a Morris Chair. I used to take him out, but had to carry 
him. Took him down town when doing Christmas shopping, but 
had to carry him all the time. When Dr. Ready began |to come less 
regularly, I would go to my neighbor’s, Mrs. Alma Pajsgrove, and 
‘phone for him. One time when he called, I asked him, ‘(My, Doctor,- 
why haven’t you been here before.” He said, “Mrs. Rjoutt, I have 
not had time. I have been so awfully busy, I have sixty some pa¬ 
tients, to go to see today.” At this time the boy might (have been a 
little better; he ate a little better, but he could not usej his leg; his I 
leg was still swollen and the pus was still running out of it. The 
longest period of the Doctor’s non-attendance was three 1 weeks, neax 
the end of the time he attended him. The boy, durinjg that time, j 
suffered awful pain all the while, and the leg was swollen from his j 
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toes to his knee, and he was very very weak and very run down. It 
looked like it poisoned his whole system. I talked with the Doctor 
about the boy, and he said he was getting along fine. One day, 
when he came, I said to him “Oh Doctor, don’t you think we had 
better get some one else and let them look at my baby's leg," he 
said, “Mrs. Routt, he will be walking in ten days!” The last time I 
called Dr. Ready, he was sick and sent Dr. Duehring. Then Dr. 
Shands was consulted. He operated upon the boy, and as a result, 
the boy was walking in 5 weeks after the operation. He has not 
fully recovered the use of his leg as he is a little lame vet. He 
throws his foot to one side, and his ankle is very much larger than 
the other one, and his leg, from the knee to the ankle, is larger, and 
from the knee up, it is smaller. He suffers a good bit sometimes with 
his leg. The leg is not as strong as the other leg because when 
19 he runs, lots of times, it seems to give way right down at the 
ankle, and he cannot run, of course, like other children, 
nothing like. 

• • \ 

On cross-examination: 

The boy had had a fall the day before I called Dr. Ready, but 
do not know whether this caused the injury or not. The only thing 
I could notice about the leg was it was inflamed, he was suffering a 
great deal of pain, and it was swollen. Dr. Ready was attentive to 
boy before operation. Cannot say whether ointment drew inflamma¬ 
tion to one spot or not, but it seemed to be sore at one spot. At no 
time after the operation by Dr. Ready could the boy walk, and he 
could not get out of a chair alone until he was taken to the hospital 
for the second operation. I followed all of the directions of Dr. 
Ready. For some time after child’s return, Dr. Ready continued 
attentive. I had nothing to complain about. He would dress the 
wound even though the child would cry and holler and fight against 
it because of the pain. Dr. Ready never told me at any time after 
his operation that the leg had to be opened again and never men¬ 
tioned it. He never said anything about a second operation, because, 
if he had, I would have let him operate, because the child was not 
getting any better. I had to carry — boy every place he went. He 
would not move out of chair, unless I carried him, but would some¬ 
times sit on floor and play with his toys. May have carried him to 
moving pictures. Dr. Ready told me to press the pus out of his leg 
some. I said, “Now, doctor, can’t you do that, because it hurts him 
so bad.” But I did it. All that I can remember of doctor’s direc¬ 
tions was to change the bandages, but he didn’t tell me how often 

, _ _T_xl__J x_ _x*L J__x _Ll. T._: J i . T 


to change them, and to squeeze the pus out, which he said to do once 
in a while. There were two openings made in the leg and think both 
of them had healed up when I took him to Dr. Shands. Wit- 
20 ness denied that Dr. Ready had been advising her for several 
months before he (the doctor) was taken ill that it had be¬ 
come necessary to perform a second operation. Denied telling Dr. 
Duehring that Dr. Ready had been advising her for several months 
that boy should be operated on again. Denied that Dr. Ready told 














■ 


• - ■— :£:s'. m 


Randolph routt, etc., ys. michael j. ready. ! 13 

her any injury to bone was a serious matter, but says that she thought 
it was serious when he was taken to the hospital, because jie looked 
so bad and his leg was in such a condition. Knows Dr. Ready has 
a large practice. I would call the doctor after his daily visits ceased, 
whether there was a change or not, because it used to hurt jme to see 
the child suffer so, and I used to get my little boy to go in {next door 
and telephone. I asked Dr. Ready to let me get another doctor, 
because I felt he was not doing anything, and he ought to| do some¬ 
thing, but he objected saying, “What do you want with another 
doctor? I am doing all in my power, all anybody could do.” And 
he would not agree for me to get another doctor. I hadj so much 
confidence in him and thought he was doing all he could do for the 
child, that is the reason I did not get another doctor. 


E. Roy Routt, the father of the boy, substantially corroborated 
the testimony of the mother, Esther Routt, as to the natlire of the 
boy’s illness and Dr. Ready’s treatment and operation, and in addi¬ 
tion testified: Did not see doctor every time he was there,| but prob¬ 
ably saw him every three or four days. He told me every time I 
talked with him he was getting along fine, just to keep on applying 
this antiphlogistine and afterwards the other salve, but the boy kept 
on getting worse and worse all the time. This was before Doctor 
Ready operated. After the operation, saw the doctor right along 
until he stopped coming, and he would tell me he was getjting along 

all right. About six weeks before the operation by Dr. 
21 Shands, March 17, 1917, I talked with Dr. Ready and I said, 

“Doctor, that leg does not seem to me to be doing like it 
ought to. Of course, I don’t- know.” I said, “My wife is crying and 
all, and don’t you think you had better consult another physician?” 
I said, “Probably we would be more satisfied.” He said, “Oh no, 
boy, he is getting along fine. He will be walking in a short time,” 
but he was getting worse and worse all the time. Dr. Ready never 
suggested any other treatment. Boy’s condition was very bad. He 
did not eat anything. Was awfully thin, looked like a skeleton. I 
could hardly get any sleep myself at night for his crying. Dr. 
Ready said it was no use calling in another physician. J never saw 
the leg from the time Dr. Ready operated till Dr. Shands operated. 
His leg was awful bad and I did not look at it. I could not stand 
looking at it. Corroborated child’s mother’s testimony as to present 
condition of child. 

Cross-examination: ! 

Week before he operated, Dr. Ready told me boy was getting along 
fine. Told me same thing day after operation, and I used to see him 
right along after that, and right along he told me he 'was getting 
along fine down to his last visit. At his last visit, he also said we 
did not need any other physician, that he would have him walking 
in a short while. My wife and father and other people kept after 
me all the time to get another doctor, but I wouldn’t dd it, because 
I had confidence in Dr. Ready, that he was doing all l|e could do. 
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Dr. Ready never said anything about another operation other than 
the one which he performed, and he didn’t mention even that one to 
me. The boy was apparently getting worse all the while and 
although others suggested a change of Doctors, I had confidence in 
Dr. Ready that he was doing all that he could do. 

Mrs. Alma K. Palsgrove, next-door neighbor of the 

22 Routt’s testified that the boy suffered terribly. I heard Mrs. 
Routt frequently use our telephone and address Dr. Ready 

and call him. At first, after the operation Dr. Ready performed, she 
did not come in very much, because Dr. Ready came pretty regu¬ 
larly, but after that, she would come in every few days and call him. 
She would ask him to please come up and see if there was not some¬ 
thing he could please do for the child because he was no better. 
I saw the boy’s leg the first day, before the Doctor came. It was 
swollen upon the ankle and it looked like a little inflammation 
there. He cried and complained and could not walk on it. I did 
not see the leg after Dr. Ready’s operation until the bandage was 
off, of course, after he was lots better. His leg was awful looking; 
he was terribly run down. We never thought he would live at all. 
He was just so pale, he looked like any day would be his last. His 
weight was nothing. Don’t think he weighed as much as a two 
year old child. 

On cross-examination, she testified that she knew of nothing Dr. 
Ready had left undone for the health and comfort of the little boy. 

Herbert J. Murray, husband of Mr. Routt’s sister: 

At the time of Dr. Ready’s first operation, Dr. Ready told me he 
would have to bore through the bone. After the operation, he 
said that he had only to scrape the bone. 

Alphonso Routt, grandfather of plaintiff: 

About a month before the operation by Dr. Shands, I had a con¬ 
versation with Dr. Ready. I said, “Doctor don’t you think this child 
is getting worse all the time.” He said, “Oh no, foolish talk. The 
child is getting better. There is nothing more necessary to be done. 
The child is getting along all right.” Before that time I asked him 
if he did not think it was necessary to call in another Doctor. He 
said, “Oh no, the child is getting along all right.” He said, “He 
will be walking in ten days.” I was very uneasy about the child 
because I saw all the time that he was getting worse. The 

23 child never was better from the time he was taken from what 
T could see. 


Dr. Aurelius Reeves Shands, admitted by counsel for the de¬ 
fendant to be one of the leading surgeons and bone specialists: 

I first examined Randolph Routt March 15, 1917, and operated 
on March 17th. Was under my treatment through September of 
that year. At the time I first saw him, his general physical condi- 
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tion was anemic. He was pale and evidently had lost a great deal of 
weight; he was very skinny, you might say. He was running a 
temperature, had a” fever each day, which we regard as I a septic 
fever, caused by the absorption of pus that was produce^ by this 
wound in his leg. He had along the crest of the shinbone, known 
as the tibia, numerous discharging sinuses; that is, little open holes 
leading down to the diseased bone, and through these little {openings 
was exuding this bonev tissue secretion. My diagnosis was practi¬ 
cally made at once as that of a case of Osteomyelitis of many months’ 
standing. In passing a small probe into these little openings, I 
could readily detect dead bone. The sensation was imparted to the 
finger of the probe against dead bone, which is very different from 
that when it is against live bone. In the case of live bope, which 
is covered by the periosteum, it presents a smooth, shiny surface, but 
in dead bone that surface is broken, on probing it, it gives a rough 
grating sensation. I determined at once there was dead bpne exist¬ 
ing and I advised immediate operation, or as soon as I j could be 
properly prepared, which was done, as soon as the child 1 could be 
gotten ready, the second day after that. 

Osteomyelitis is a bone disease, it is a germ disease. It can be 
produced by any germ that can produce pus. The bone is composed 
of a tube with a hollow cavity, the medullarv cavitv, commonlv 
known as the marrow cavity. In the medullary cavity the 
24 circulation is very sluggish, that is, it is very styw and if 
there are pus germs circulating through the blood, j they pass 
through the medulary cavity and hang fire in the marrow and 
there start an abscess. It is inexcusable not to recognize the disease 
early, for the signs and symptoms are characteristic ofj no other 
disease of childhood. That is what happened here. This is spoken 
of as a furuncle boil. This developed very rapidly and the pus 
accumulates in this medullary cavity; the circulation ofj the bone 
is cut off by this pressure, and at once the bone becomes diseased 
and begins to burrow through. The onset is sudden, generally ac¬ 
companied with elevation of temperature, sometimes a jvery high 
fever, within a day or so there are general local symptoms of heat, 
swelling and great pain on pressure. Those are the characteristics 
that we look for in making an early diagnosis—that isL certainly 
within the first week those symptoms are manifest. 

I operated in this case and when I opened the leg, j I at once 
detected this dead bone, consisting of a little piece several inches 
in length, probably as large as a lead pencil. That had 'been there 
quite a while. Bone showed evidence of absorption, that nature had 
been trying to take care of it by digesting it, which gives it this very 
rough and jagged appearance. It was lying in a bed df pus with 
new bone formed around it. By chiseling down the cjrest of the 
tibia, and opening up the cavity, I was able to get this; out whole. 
There were quite a large number of small pieces, there were numerous 
smaller pieces, but this was the only large piece thatj came out. 
I should estimate that at least two-thirds of the bone was involved in 
that diseased process. I estimate that 5 or 6 inches of the bone was 
affected. I made an incision, I think, 


possibly 3 inches long; then I 
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the average surgeon practicing in the District of Columbia would 
have made it, and if then the operation which such a surgeon would 
have performed was performed, it is impossible to say in either weeks 
or months how soon there would have been a recovery. If you are 
fortunate enough to get at the seat of the disease and remove the 
entire cause at the first operation and that was done in the first week 
after the onset of the disease, and the whole condition can be 

27 remedied at once, the patient would probably be well within 
a few weeks, or a month or so. The operation j is not a 

complicated one, it does not require any very great skill.! I think 
the greatest skill in the management of these cases is the diagnosis. 
When you are through with the diagnosis, the treatment is perfectly 
plain. It is as plain as the amputation of a mashed finger. Yon 
simply know where the trouble is and go after it. j 

The boy now has made a complete recovery so far as the j condition 
of the shaft is concerned; but the long continued presence of the 
disease caused quite an enlargement of the lower end of the bone, 
that gives it undue prominence and makes him a little slew-footed. 
The overgrowth of bone was the result of stimulation of the inflam¬ 
matory process. This lower bone is more developed than j the other. 

It has the effect of shoving his foot out. He has decided limitation 
of motion. That one (indicating left foot) comes up rmjich higher 
than this (right foot); also that goes way down; and this does nor. 
That is due to the fact of the obstruction in the joint by the en¬ 
largement of this bone. I should say he has about 50 per cent of 
restriction of the planta and tarsal portion of the foot. 1 There is 
no material difference in the thigh. His ankle motion is some¬ 
what restricted. This will be a permanent condition. It may im¬ 
prove somewhat as he grows. But my prediction is that he* will 
always have some lack of normal range of motion. If in the pres¬ 
ent case, the disease had been diagnosed at the time, (he average 
surgeon in the District of Columbia would have diagncjsed it, and 
if the operation had been performed, which the average surgeon 
practicing in the District of Columbia would have performed, it 
is hardly probable that this condition would have ensued. 

The treatment, which I have suggested as being the proper treat- 
" ment for Osteomyelitis, is so far as my readings are concerned, 

28 the one universally recognized by surgeons practicing here. 

It is recommended and urged by all special works on the 

subject that early operation is advisable and is practiced. 

. ! i ; 

On cross-examination Dr. Shands testified as follows: I ! 

j 1 

He has made a special study of bone diseases and has prepared 
at least one paper on the subject Osteomyelitis. The boy is slightly 
lame now; “there is a slight restriction of motion; it is hardly 
perceptible. I notice the child around and he apparently does not 
limp." Referring to his paper on the subject of Osteomyelitis, wit¬ 
ness’ attention was called to one of the cases therein referred to 
as follows: 

“Case No. 4.-C. C. F., white, age 43, occupation that of a printer. 
2—3301a ! * i 
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He was admitted to Sibley Hospital, April 21, 1904. He' was a 
very intelligent man, and gave a very good history of his case, 
the chief points of which are briefly as follows: At the age of fif¬ 
teen years, he had a small ulcer to develop on his left shin resulting 
from a slight bruise. Within a few weeks his leg became extremely 
painful accompanied with fever. It very soon began to swell and 
resulted in numerous abscesses which were incised, but no radical 
operation was performed. Through discharging sinuses, about 
twenty pieces of bone came out in about six months when the sinuses 
closed permanently. At intervals of two or three years, he would 
have great pain in the leg lasting several weeks, but each time would 
disappear after the continuous application of hot poultices. At the 
time above referred to, he was admitted to the hospital on account 
of an acute cellulitis over the crest of the tibia. This resulted from 
a bruise and abrasion of the skin. He had a slight rise of tempera¬ 
ture, but the pain was so great that it required large doses of mor¬ 
phine, together with hot formentations to give him any relief. 
April 25th, under ether, I made an incision about four 

29 inches long along the crest of the tibia down to the bone 
which showed that there existed an extension periostitis. I 

split the periosteum for several inches, but failed to find any dis¬ 
eased bone. The wound was left open but never showed any ten¬ 
dency to heal., nor was the pain materially relieved by the opera¬ 
tion. Within a few weeks a rapidly developing acute Osteomyelitis 
was diagnosed. Within 3 weeks I then operated the second time' 
by opening the medullary cavity freely for four inches and curretted 
away a large amount of dead bone. From this time the Osteomyeli¬ 
tis developed more rapidly than ever, until June 2nd, when I ampu¬ 
tated at the knee joint. The patient made an excellent recovery." 

Witness admits that in that case, he made the incision, just as 
Dr. Ready did in this case; that he did not follow that incision, or 
at the time of that incision go into the medullary cavity. 

“Q. And yet that later became necessary and you performed a 
certain operation to do that. So then while -delay means disaster, 
as you stated a little while ago on the stand, even such eminent 
surgeons as yourself have sometimes delayed, have vou not? 

A. Oh, yes; we all make mistakes; there is no donbt about that/’ 

He is not familiar with simple Osteomyelitis; says that Keen is 
a recognized authority on surgery. Does not recall that Keen speaks 
of these symptoms without stating that in all cases an immediate 
operation should be followed. The difference between periostitis and 
Osteomyelitis is that the former is simply inflammation of the poste¬ 
rior covering of the bone while osteomyelitis is in the medullary cav¬ 
ity ; that the same symptoms, in a degree, would appear for acute peri¬ 
ostitis as for osteomyelitis; that a physician, who opening up the 
flesh and cutting down to the bone, discovered no disease of 

30 the bone, but saw some diseased condition of the periosteum, 
would conclude that it was either acute periostitis, as some 

books call it, or simple osteomyelitis, as some others call the same 
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thing. Upon referring to Keen’s “Surgery” as follows: “'The older 
text-books always laid great stress upon the occurrence of j an acute 
infectious inflammation of the periosteum; in my opinion, acute 
suppurating periostitis alone does not occur, and most of j the cases 
which have been described as such are really mild cases of Superficial 
osteomyelitis.” Witness then admitted that there is such a thing 
as superficial or simple osteomyelitis. Continuing the Same sen¬ 
tence from Keen’s “Surgery,” “With abscess formation beineath the 
periosteum, and possibly slight inflammation of the periosteum it¬ 
self. These cases ordinarily lead to only a slight destruction of 
the outer layer of the cortical bone; the symptoms are the same as 
in acute osteomyelitis, except in a very much milder decree,”-wit¬ 
ness was asked the following questions and gave the j following 
answers: i 

“Q. If the symptoms are the same as in acute osteomyelitis, why 
is it that you say in all cases of those symptoms you would have 
cut into the tibia and gone to the marrow of the bone? Why 
would it not have indicated to you this acute' periostitis? I 

A. But then in operating, as soon as you operate, you would 
detect the difference. If you had an acute superficial osteomyelitis, 
then you would decide not to go in. ' ! 

Q. That is the point I was trying to bring' out. Ypu did not 
mean what you said on direct examination, whenever tjhose condi¬ 
tions existed which my friend mentioned to you that you would 
necessarily cut into the bone at once? i 

A. I said if you are positive as to the diagnosis of! osteomye¬ 
litis. I 

31 Q. How can you be positive of the diagnosis qf osteomye¬ 

litis if the symptoms of osteomyelitis and the symptoms of 
acute periostitis are the same ? 

A. They are to a certain degree. 

Q. This authority says the symptoms are the same, j 

A. Yes. 

Q,. Not that they are similar. 

A. But a very much milder type. It is superficial. By opening 
it up it clears it up and recovery is very rapid. 

Q,. You would not go into the bone? 

A. No. 

Q. Exactly. ! 

A. But if it did not get well within a few weeks, I should. 

Q. We are talking now about the statement you made on direct 
examination that within three or four days after these symptoms 
developed you would have gone to the bone. 

A. If I was positive in the diagnosis. j 

Q. But did not you say that would be a positive dialgnosis? 

A. If I did, I would qualify it by saying in every! case as soon 
as I was positive of the diagnosis of osteomyelitis, I would go into 
the bone. If on opening the wound I find it to be a superficial case, 
T would not. Then if it did not clear up very rapidly, I would. 

Q. So if on opening this wound, Dr'. Ready discovered there was 
no disease of the tibia apparent, nothing to indicate a!ny disease of 
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this bone, he would not have been guiltv of negligence in not boring 
into that bone? 

A. Up to that point, no.” 

Witness' attention was called to “Vaughn’s Surgerv.” He stated 
that Dr. George Tully Vaughn, the author, is a celebrated surgeon 
in the District of Columbia; that he had been a teacher of surgery 
for many years in one of the large medical schools and thinks 
22 that his book on the subject of surgery is accepted as a stand¬ 
ard. Referring to page 235 of Vaughn’s “Surgery,” witness’ 
attention was called to the following statement as to the treatment 
of simple osteomyelitis: 

“Treatment. Usually rest and the application of cold or heat as 
may be most agreeable to the patient are all that is necessary. Sup¬ 
puration requires early incisions down to the bone, disinfection, and 
efficient drainage.” 

Witness admitted that if Dr. Ready opened up the flesh and went 
down to the periosteum, scraped the periosteum and found no dis¬ 
eased bone, if he disinfected it and put in efficient drainage, then 
he would be following a recognized method for simple osteomyelitis. 
Witness was asked whether Dr. Ready was negligent in not having 
discovered diseased bone when he did what was prescribed to do 
under the circumstances and discovered no evidence, and witness 
replied that if that were done in the first few days, it might possibly 
escape discovery, because it might be at that time pus was coming 
up through the small openings. 

“Q. Laying aside the fact that you from your experience seeing 
this condition—even though some years ago, you might not have 
taken the same precaution—might now operate within two or three 
days, could it be said to be negligent on the part of the ordinary 
practitioner in the profession when he discovered no evidence of 
diseased bone, to do what Dr. Vaughn recommends, namely, to dis¬ 
infect and establish efficient drainage? 

A. That I should think would be a recognized treatment; I should 
approve of that.” 

Some physicians and surgeons might have recognized the exist¬ 
ence of diseased bone earlier than others and concluded earlier than 
others that it was necessary to go into the bone. Being asked whether 
he thought Dr. Ready was guilty of negligence in doing what 
33 he did under the circumstances that he did it, witness testi¬ 
fied that if it was done in the first few weeks, it was all right.” 

“Q. If the symptoms are the same in acute periostitis and in osteo¬ 
myelitis, then certainly he could not have told with certainty whether 


it was one or the other?” 

“A. But if he had the objective symptoms before him-” 

Q. “If he had found when he opened up that this bone was dis¬ 
eased, and there was evidence of it, and then had not operated, he 
would have been guilty of negligence?” 
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A. “Undoubtedly.” ! 

Q. “But without finding evidence of a diseased bone, ;he could 
not be charged with negligence, could he?” | 

A. “No, I should say not.” I 

Q. “We all agree, I am quite sure, that if it is a case of acute 
osteomyelitis, and that is evident, then the surgeon should operate, 
but even then, Doctor, sometimes these acute cases cure themselves, 
don’t they?” 

A. “Not the osteomylitis, no. The superficial ones may suppurate 
and come away and get well, yes, many. I don’t believe that those 
that are in the medullary cavity get completely well.” 

Q, “Have you not ever known such a case? I thought you had 
told me so.” 

A. “Oh yes.” I 

Q. “You have known cases of acute! osteomyelitis curling them¬ 
selves, nature doing it?” 

A. “Oh, yes.” 

Q. “Without any operation?” 

A. “Yes.” i | 

j 

i 

Referring to witness’ previous statement that one of the) symptoms 
of osteomyelitis was fever, he was asked whether the fact (that, when 
the child was taken to the hospital by Dr. Ready, he had no fever 
would have indicated that there was not an acute condition, 
34 he answered that the patient might not have jcontinuous 
fever; it will vary; may be normal in the momin|g, and sev¬ 
eral degrees elevated in the afternoon, or vice versa; but that the 
absence of fever for twenty-four or thirty-six hours at) that time 
would be an indication that there was not an acute condition. In 
these cases following the initial chill the temperature often goes very 
high, “104 and approximately 105 in a young child,” but the average 
would be 102 to 103 for the first few days, then it gradually sub¬ 
sides; five or six weeks later you would not have the high tempera¬ 
ture that vou have in the first week or ten days. You do not always 
have fever when there is pus which is not discharging. Taking the 
fact that this little boy’s temperature never got above 90.2 while he 
was at the hospital, in connection w r ith the fact that there w^as no 
evidence of diseased bone when Dr. Ready opened down! to it, would 
be indicative that there w ? as no diseased bone at that thjne. 

By Mr. Latimer: J 

i 

Q. “Let me ask this on that very subject : if he had come to the 
conclusion that he should operate and cut down to the bone and 
see what the conditions were, and had recommended it, (but he could 
not persuade the mother to permit the operation for several weeks 
later, then would you think he was negligent in not getting out of 
the case at once, or might he have waited until the mother-” 

A. “Under those conditions, I always get out of theicase at once.) 
I take no responsibility without I can have a free hand.” 

Q. “I am not asking you what you do; that is not ; the test here. 
I want to know whether you will tell the jury that Dr. Ready was 1 
guilty of negligence in not operating immediately rather than wait- 
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ing until he could get the mother’s permission, or getting out of the 
case altogether. ” 

85 A. “That would depend on the length of time he thought 

necessary to wait.” 

Q. “Suppose he got her permission in two weeks and then oper¬ 
ated?” 

A. “I cannot say what Dr. Ready would have done under the cir¬ 
cumstances. 1 know very positively what I should have done; I 
should have withdrawn from the case at once. As soon as I de¬ 
cided that a radical operation was necessary, if the parent would not 
consent to my doing it, I would have said, ‘You will have to have 
somebody else to take the responsibility; I will not assume it.’ ” 

Q. “Has it not happened many times in your experience that par¬ 
ents have brought children to you and you have recommended an 
immediate operation and they would say, ‘We want to go home and 
think about it,’ and you have not gotten out of the case because they 
said that?” 

A. “Yes, if in a reasonable length of time-” 

Q. “So it is a question of length of time. You think it is not 
reasonable for Dr. Ready to stay in the case waiting for two weeks 
for the mother to have reached that conclusion?” 

A. “Well, I should not have.” 

Q. “Perhaps, Doctor, because of your knowledge of this particu¬ 
lar disease, you would get out of the" case quicker than the ordinary 
practitioner would, who has not had your large experience with it-; 
is that so?” 

A. “That is probably very true.” 

Q. “So what you would do or not do is not the test of what the 
ordinary average physician and surgeon might do, is it? 

A. “I would rather be excused.” 

Q. “Assuming, Doctor, that Dr. Ready did find the conditions 
when he opened it that I have just outlined, you have said that in 
your opinion he was not negligent in failing to diagnose it as acute 
osteomyelitis. Suppose that after that operation, the child 
36 seemed to improve, did improve some time, and that then 
there came a period when it did not seem to improve, but 
seemed to go backwards; that the physician in charge, Dr. Ready, 
recommended the second operation, as you suggested you have had 
to recommend yourself, and the mother of the child would not per¬ 
mit the second operation, or did not permit; that Dr. Ready per¬ 
sisted in his recommendation, but the mother would not permit it. 
Was there anything that he could have done other than the.treat¬ 
ment that he gave it of the hot applications?” 

A. “That w r as not treatment directed to the cure of the condition 
itself. The treatment of hot applications was simply to make the 
child more comfortable. It had no prospect-—-you could not pos¬ 
sibly suppose that was going to cure the condition.” 

Q. “He could have done nothing else, could he, Doctor, other 
than get out of the case?” 

A. “That is all. I think that is where the great mistake was.” 
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Upon redirect, witness called attention to the fact that in! the case 
referred to in his paper, he followed the first operation (with the 
radical operation within three weeks. j 

Witness testified that there was no such thing as an absolutely 
accurate diagnosis in every case; that the diagnosis is giving your 
best judgment on the facts. j 

Upon re-cross witness testified that when he got into j the bone 
upon the first operation in the case referred to in his paper, had he 
discovered any evidence of diseased hone, he would have bored 
through to the medullary cavity. j 

Q. “But you discovered no evidence of diseased bone, and there¬ 
fore you did not bore in; you did just what Dr. Ready did, that is, 
scraped the periosteum and established irrigation, put the iodoform 
in and let it drain?” t 

A. “Yes.” ’ 

Q. “You came to the conclusion sometime after that [ first oper¬ 
ation in the case that there was a disease within the bcjne, in the 
marrow of the bone?” I 

A. “Yes.” - _ 

Q. “You had not been of that opinion when you openea 
37 it up.” j 

A. “I was not positive.” i 

Q. “You were not positive, and therefore you did not) bore?” 

A. “Did not bore, but did so within three weeks.” j 
Q. “You would not consider that negligence on your [part at all, 
in not having bored in the hone at that time?” ! 

A. “I considered that I was giving the patient the bejnefit of the 
doubt, if there was any doubt.” 

Q. “Exactly giving him the benefit of the doubt on this major 
operation?” 

A. “Yes.” [ 

Upon redirect witness testified that compared with other inflam¬ 
matory diseases of the bone in children of this age, osteomyelitis is 
not very common; that within a week or ten days, or certainly 
within two weeks after the inception of a disease of this (sort, the av¬ 
erage practicing surgeon should have differentiated between simple 
Osteomyelitis and acute Osteomyelitis, but usually it coiuld be done 
within a few days. Witness reminded of his testimony on cross- 
examination that if what Dr. Ready did, in regard to (the first op¬ 
eration, was done in the first few weeks, he was not negligent under 
the circumstances, and being asked if he desired to change that tes¬ 
timony at all, replied “No I think that is all right.” 

Witness further testified that in the case of the example taken 
from his pamphlet, the case was not in any wise similar to the pres¬ 
ent case in that it was a case of recurrent Osteomyelitis 


By Mr. Latimer: I 

Q. “In regard to this case, you recall.that the purpose I made of 
the case was to simply let the jury understand that eiven one who 











RANDOLPH ROT7TT, ETC., VS. MICHAEL J. READY. 

is as capable as yourself in this particular line has not been able to 
ascertain that there was acute Osteomyelitis in the early stages. You 
said, as I understand, in this case, that you had not diagnosed an 
acute osteomyelitis, because when you made your incision about four 
inches long along the crest of the tibia, that is, the outside 
38 of it, down to the bone, it showed that there had existed an 
extensive periostitis. I was not attempting to compare the 
two cases, but only to point out that with your experience you had 
done just exactly what Dr. Ready, and any other general prac¬ 
titioner or surgeon who has not had the experience you have had, 
would have done, namely, you went down and scraped the bone, but 
did not bore into the tibia.” 

A. “But I did do it within three weeks.” 

Q. “Yes; and we were assuming that Dr. Ready within three 
weeks had recommended that that very thing be done.” 


Q.. “That is cutting into the bone?” 

A. “Yes.” 

Q. “When you made the second operation, penetrating into the 
bone, you found the acute case?” 

, A. “Yes.” 

Q. “That did not cure him, though? He lost his leg?” 

A. “Yes. It was one of very rapid and extremely malignant 
form.” 

Q. “If, at the time you made the incision in the leg for explora¬ 
tion, you had performed the operation, going into the bone, you 
might have saved the leg?” 

A. “No. I wound up my report by saying that from my some¬ 
what belated diagnosis, I am confident the result would have been 
the same.” 


Plaintiff offered in evidence the hospital chart from Georgetown 
University Hospital, showing, among other things, diagnosis of 
Osteomyelitis, date of child’s admission to hospital September 12, 
1916, 8.30 P. M., and indicating temperature reading as follows: 

On a d mission 98.2, September 13, 8 A. M. 98.4, before op- 
39 eratioh; 4 P. M. 98.8 after operation; 12 midnight 99.2; Sep¬ 

tember 14, 8 A. M. 99. And that child was discharged Sep¬ 
tember 14, 1916. 




By the Court: 


Q. “Did you bore into the bone within three weeks after you 
piade the scraping of the bone?” 

A. “The primary incision might almost be called an exploratory 
incision, that is, to ascertain just what the trouble was.” 


By Mr. Latimer: 
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Dr. William R. Moulded, qualified as practicing physician and 
surgeon in the District of Columbia: j 

“I examined the plaintiff several weeks ago. I found evidence of 
disease of right leg, enlargement of the ankle and some abn|ormalitv 
in the motion of the ankle. The right leg has wasted to k certain 
degree, which I inferred was due to the fact that he had Inot been 
able to use it as much as the left leg. This is quite a common thing 
after a long continued disuse of any limb. This atrophy Will cause 
the boy to always have a slight defect in his gait. Thirjk it will 
probably never interfere with his ordinary pursuits. ' His ability to 
walk and run will be restricted about 10%. 

Osteomyelitis is one of the most common bone diseases of children. 
In the ordinary case, the average surgeon in the District of Columbia 
should be able to diagnose Osteomyelitis within a week at least. 
After the diagnosis, the average surgeon would perform tjhe opera¬ 
tion as soon as possible. I • 


Cross-examination: | 

Is acquainted with Dr. Ready and knows that he was ia student 
under Dr. Vaughan; does not agree with Dr. Vaughan’s classification 
of Osteomyelitis and simple Osteomyelitis, would call the Symptoms 
Dr. Vaughn gives of simple Osteomyelitis Periostitis; sajfs there is 
a similarity between Osteomyelitis and Periostitis. The symptoms are 
similar to a degree. Almost all cases of Periostitis originate from 
within. The case being originally Osteomyelitis, the process extend¬ 
ing through the hard bone, the rim of the bone, into and underneath 
the covering of the bone, which is the Periosteum, forming! an abscess 
under the covering, or under the periosteum, so that the abscess under 
the skin of the bone, as it is called, the periosteum of the bone, is due 
not to a primary process, but to a secondary process. Witness states 
that even though the symptoms indicated acute periostitis; or simple 
osteomyelitis, as Dr. Vaughn called it, he would have bored through 
the bone, even though there were nothing to indicate any disease of 
the marrow of the bone; that when he found pus under the 
40 periosteum, he he would be warranted in assuming that it 
came from within and would always drill into the bone and be 
sure about it. Admits that in this he differs from a. good many other 
surgeons. Says that though one of the boy’s legs is quarter of an inch 
shorter than the other, this would not necessarily make him limp ; 
that lots of people have one leg a little shorter than another without 
knowing it. There may be periostitis without any disease of the bone 
or the marrow of the bone. It is a recognized disease. “Keen’s 
Surgery” is a recognized authority. He agrees with Keen’s state¬ 
ment under acute periostitis that “The symptoms are the) same as in 
acute osteomyelitis, except in a much milder degree.” | 

Q. “Then, if the symptoms are the same, and Dr. Ready in this 
case, after attending the case for sometime, made a diagnosis of acute 
periostitis, or simple osteomyelitis, and opened up the leg down-to 
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the bone, and discovered a diseased condition of the periosteum, 
scraped the periosteum, disinfected and established drainage, he could 
not be charged with negligence could he?” 

A. “Not if he was certain that the bone marrow was perfectly 
normal, surely not.” 

Does not think that Dr. Ready was negligent because he took time 
in determining whether to operate. 

Q. “And then, when he did operate, if he found no diseased con¬ 
dition of the bone, you would not say, would you, that he or any other 
physician or surgeon would be negligent in not boring?” 

A. “I would not put it that way, no, I would say that it might 
possibly have been wiser to have bored.” 

Q. “But you would not think that he could be chargeable with 
negligence, in view of the conditions?” 

A. “I think not.” 

Assuming that the child was suffering with periostitis or simple 
osteomyelitis (as it is incorrectly called by some writers) he has no 
reason for thinking that if Dr. Ready had cut into the leg earlier 
than he did, it would have made any difference in the recovery, as 
long as he found no diseased bone. The temporary relief which the 
child felt after Dr. Ready’s operation might lead a surgeon to 
41 believe that he had reached the source of the trouble. 

Counsel for the defendant admitted as follows: 

That plaintiff had a serious disease; that he suffered great pain; 
that the operation performed by Dr. Ready did not accomplish the 
results that had been hoped; and that another operation had become 
necessary. Further that if it is a ease of acute Osteomyelitis, that is. 
a disease of the marrow of the bone. The operation is to bore through 
that and relieve it—Dr. Vaughn says it, Dr. Shands says it, Dr. 
Keen says it, every other physician says it, and our common sense 
would lead us to believe that is true. There is no other treatment to 
be used than an operation.” 

Thereupon the defendant to maintain the issue of his part joined 
called the following witnesses who testified as follows: 

Dr. Michael j. Ready, the defendant, qualified as a practicing 
physician and surgeon of twelve and half years’ experience in the 
District of Columbia. He was an intern at Georgetown Hosiptal 
' (1905-1906) and resident physician the following year. Is a gradu¬ 
ate of Georgetown University. Dr. George Tullv Vaughn was his 
professor of surgery and his book on surgery was the text which he 
studied. Witness has a large practice; sees on an average of 30 to 40 
patients a day. Was family physician to the Routt family from 1914 
to February, 1917. Was first called to Randolph Routt, according 
to his call books, which were produced and put in evidence, on Sep¬ 
tember 1, 1916. On August 4, 1916, witness was at Atlantic City. 
He was there for the two weeks immediately preceding August 10. 
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1916. Defendant produced and there was put in evidence cancelled 
check with which he paid his hotel bill at the Dennis Hotel, (Atlantic 
City, the day on which he left, covering his second week, tfie check 
being dated August 10, 1916. j 

I examined the child’s leg and found a slight redness and a 
slight swelling over the shin bone of the right tibia. It -yas quite 
tender when I made pressure on it. Told his mother that he 

42 had undoubtedly bruised his leg, bruised the bone, and that 
she would have to put him to bed and keep him absolutely 

quiet, and watch it and see what progress it made. 1 ordered hot 
applications, the elevation of the leg and rest for the child, 1 and saw 
the child every day then. His condition remained the samelfor about 
three days. Advised the use at the same time of ichthol ointment to 
draw the inflammation. What I aimed at was to try, if possible, to 
absorb the inflammation, or, if it could not be absorbed, to l|ocalize it, 
after about a week the child, continuing to suffer with a good deal of 
pain, I advised an operation to evacuate the pus and to attend to 
the bone, if I found evidence of its being diseased. The mother 
objected that she did not want the child operated on, except as a last 
resort, and stated she would try the same remedies for the present. 
Conditions went from bad to worse and the mother finally jeonsented 
to an operation. My wife took them to the hospital in her automobile 
and I operated the next morning, opening up over the region of the 
pus. Made two incisions—a long incision about three and one-half 
inches—right on top of the pus. It was localized to such) an extent 
that it oozed out quite freely as soon as I made the opening. I cut 
right down to the bone, that is, to the covering of the [bone, the 
periosteum. There was no evidence of inflammation under the peri¬ 
osteum or of diseased bone. The bone was hard and firm, s<j> I cleaned 
out the pus thoroughly, then about two inches below this first incision, 
I made another incision—longitudinal—about two inches long, sc 
that it would drain downward on account of the child’s holding the 
leg down at times; also made an opening under the skin between 
these two incisions and packed it with iodoform gauze, put the gauze 
through the upper opening and drew it through the lower opening, 
thus giving it complete drainagle and preventing it from healing up, 
then I just bandaged it with hot wet gauze, put on tlie bandage 
and sent the child back to his bed. The child was, 1 discharged 

43 from the hospital September 14, 1916. I continijied to visit 
him at his home and dress the wound during jthe month 

of September; saw the child every day and dressed the wound at 
regular intervals. During October saw him on an average every 
fourth day. During November and December and the following 
months saw him about once a week, until I was taken Jill in Feb¬ 
ruary. I directed his mother to keep the child in bed and to keep 
the bandage, which I put around the little wound, saturated with a 
solution in order to soften the parts and to continue the free drainage 
of the pus. 

At first directions were carried out fairly faithfully, but it was a 
very difficult matter to change the dressings or to dress the child, on 
account of the fact that the little thing was so nervous, it' kicked and 
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screamed at the top of his voice and became almost hysterical every 
time that I went to the house. Very often before I would get into 
the house, I could hear him start screaming. There was no one 
there to assist me most of the time except the mother. The husband 
was home sometimes but even when he was home as soon as I would 
start to change the bandage and the child started to cry, he would 
go out, because he apparently was very nervous himself. On one 
occasion I remember he turned quite white and almost fell like he 
was going to faint. So he did not render very much assistance in 
managing the child. The mother did most of the work, and the 
child was quite wiry, and greatly frightened, and it required quite 
an effort on our part to manage him so that I could do the dressing 
even half way properly. New dressings were put on, I instructing 
her to keep them moist with this solution of lysol—a carbolic acid 
preparation. At first it was done regularly. Then later on the ban¬ 
dages, I noticed, would be quite dry and sticking to the wound when 
I went over to rechange them, showing probably that they 

44 had not been moistened quite as often as they should. The 
incision seemed to get along very nicely at first. The upper 

opening—I spoke of two openings, the upper and smaller—the 
upper opening discharged pus for sometime along with the smaller; 
but the upper opening cleared up beautifully ; that healed up en¬ 
tirely, the swelling went down, the redness disappeared, and the 
child had got a good deal of use of the leg, could move it around, and 
seemed to be doing quite well. The lower opening never entirely 
healed up. The upper opening, I should judge, healed in about two 
weeks from the time that I operated. The lower opening partly 
healed and then it would open again and more pus would ooze out. 
So around about the Jhird week, I explained this condition to the 
mother and told her that it would be necessary to reopen that in order 
to give it free drainage, again, and this time probably it would be 
necessary to go into the bone. 

Q. “What did she say to that?” 

A. “Of course she was greatly distressed and stated that she 
would not consent to it, that she would rather try the same method 
or use other means. That is the way she expressed it, first. At about 
the end of three weeks from the time I operated, on account of this 
lower incision not healing, and still discharging pus, I told her that 
it was necessarvy to operate again and open it up, and probably this 
time open the bone. And she objected to it.” 

Q. “If you will just continue Doctor. She objected and asked 
you to continue the same treatment or use some other means than 
an operation.” 

A. “Exactly. I told her there was not any other means to use 
outside of what was being done at that time, the application of this 
solution of lysol, in order to possibly help along to a certain extent, 
and it was necessary that it should be opened up in order to get a 
perfect result. So it simply went along and continued in this 

45 fashion. At one time, in the treatment, I just don’t remem¬ 
ber how long after the child had been taken home, the mother 








told me on account of the fact—or requested me, m fact, on account 
of the child going .into such hysterical condition every timej T. came 
to change the dressing, that probably she would not producejsuch an 
impression on the child’s mind if she were permitted to change it 
herself. So there was not much in the dressing of it, simply aj change, 
put on a clean dressing soaked in this lysol solution, and just be sure 
about cleanliness. So I consented to that, and she dressed it a num¬ 
ber of times. That is the reason it was possible for me to lengthen 
out my intervals, because there was nothing further to be done, as I 
say, except either operate or continue as we were yoing.” 

Q. “Was it at that point that you made your visits less frequently 
than daily?” ! 

A. “Of course I am sure that that was the main reasoh why I 
lengthened them out. I might say also that sometimes whert I would 
go over at the end of four days, the dressing would be quite soiled 
and it would be dried and sticking to the incision.” 

Q. “Did you speak to the mother about that?” 

A. “I told her it ought to be changed more frequently, j She said 
the child screamed and made her so nervous that rather thah change 
it, she would just simply permit it.” 

Q. “Doctor, did you at any other time than the time you just re¬ 
ferred to, tell the mother that there ought to be an operation ?” 

A. “I told her nearly every time I went, on account of the fact 
that the condition 


as not improving, the application was not help¬ 
ing it apparently excepting merely to alleviate some of the child’s 
suffering. Of course, as I say, the child did improve to such an 
extent that it got more strength in the leg. I knolw on one 
46 occasion that I went there the child was not in the room; it 
was out in the other room trying to get away from the mother. 
It was able to get around to such an extent as that. And on another 
occasion, I went there to see the child, and the child, so I was told, was 
at the moving pictures.” 

Q. “You don’t know that; that is simply what somebjody there 
told you?” I 

A. “Yes, sir.” ! 

Q. “You had called there to see the child?” ] 

A. “Yes, I went to make a visit.” j 

Q. “When you repeated your recommendation that there should 
be the operation, that there was not anything you couldl do except 
continue that treatment or operate, and that you recomnjended the 
operation, what did the mother say?” i 

A. “She said she would still try find continue that same means 
of treatment, that rather than submit her child to another opera¬ 
tion, she would rather see him dead.” 

By Mr. Offutt: “Just at this point, if your Honor please, I would 
make a motion to strike out the answer which has just been given. 
This testimony all along relates simply to a refusal frojm time to 
time on the part of the mother to permit the doctor to perform this 
operation, which is apparently given in evidence as a matter of 
defense. My point is this: This is a minor child, and the only 
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theory upon which this evidence would be admissible would be that 
it constituted negligence of the mother, and that negligence of the 
mother was imputed to the child.” 

The Court: “Oh, no; I would not take it that that was the 
theory.” 

Mr. Offutt: “I cannot conceive of any other theory upon which it 
would be admissible.” ; 

47 The Court: “The theory on which it is admissible under 

the question and the issue here, is as to whether the doctor 
used reasonable skill in the treatment of this child.” 

Mr. Offutt: “Yes, sir. 

The Court: “In order to ascertain that, his conduct and the 
conduct of those who had the custody of the child during the period 
during which he was treating the child, are admissible, because they 
are the res gestae of the transaction, for one reason, if no other. 
When we come to settle the law of the case, that question which 
you have in mind may be fully covered by instruction.” 

“Now you cannot tell in this case, and the jury cannot tell, 
whether the defendant used reasonable care and skill in the treat¬ 
ment of this child, unless you know all the circumstances con¬ 
nected with that treatment. Part of those circumstances are those 
which are created by the persons who had the custody of the child. 
It may be a question whether the doctor was using care and skill 
in continuing the treatment when the mother refused to carry out 
the instructions. I rather take it that would be a question for the 
jury. I do not think there is any law on the subject especially. It 
is the question whether an ordinary prudent and reasonably skill¬ 
ful surgeon would have continued under those circumstances. If 
he would and did continue, then the doctor is exonerated, even 
though the mother may have refused. If the ordinary reasonably 
skillful surgeon would have declined to continue and the doctor 
did not decline to continue, then he might be said to be guilty of 
negligence.” 

Mr. Offutt: “My point is this: This whole question concerns the 
personal conduct of the doctor in this case. 

48 The Court: Not his personal conduct; his professional con¬ 
duct. < 

Mr. Offutt: I mean, his professional conduct. Now the evidence 
concerning what the others did in carrying out his instructions— 
that is, for example about the bandages, whether they put them on 
properly or not, according to his instructions—is undoubtedly ad¬ 
missible ; there is no question about that. But the question, I am 
raising is that the doctor as a matter of law, so long as he is in 
a case of this kind, is compelled so far as he professionally is 
concerned, to give the case the care and attention that the aver¬ 
age surgeon practicing in the District of Columbia would give. We 
have introduced evidence to show that if a proper diagnosis here is 
made, a certain line of action should be carried out. Apparently 
they are attempting to defend themselves from not carrying out 
this particular line of action because of the fact that they were 
not permitted to do so by the mother. Our contention is that so 














• •> 


■RgHH 


RANDOLPH ROUTT, ETC., VS. MICHAEL J. READY, | . 61 

i 

long as the doctor is in the case, he is liable to use the care and 
skill which would be used, independently of those eircumstalnces. 

The Court: How could he if the mother would not let him? 

Mr. Offutt: That is just the point. If the mother would not let 
him, he has only to give up the case. 

The Court: That is what I say will probably be left to the jury, 
whether the ordinary practioner of usual skill ought to have left 
the case under those circumstances, or whether he ought' to have 
continued as he did. To my mind it is not a question of law; it is 
a question of fact. 


Mr. Offutt: For the sake of the record, I should like to 
49 object to this line of questioning, which of course Will apply 
all the way through. 

The Court: “That objection would not do you any good in the 
Court of Appeals; you will have to be more specific than tliat.” 

Mr. Offutt: “I object to these questions which tend to show the 
refusal of the mother to permit this requested operation to be carried 
out/' 

The Court: “The objection is overruled." 

Mr. Offutt: “I note an exception.” 

The Court: “And you have an exception." 

Mr. Offutt: “Of course that includes a motion to strike out the 
answer to the question.” 

The Court: “You do not need that motion; you can have it if 
you want to. You save that point.” ( 

Mr. Offutt: “That is what I mean." I 


By Mr. Latimer: 

Q. “Doctor if you will just continue now.” [ 

A. “There is nothing new to tell except that the treatment con¬ 
sisted of dressing and redressing the leg up to the time that I was 
taken ill. That was the following February.” 

Q. “Doctor, it is necessary to ascertain to what extent your recom¬ 
mendations for a second operation went?” 

A. “I urged it, and as I say I urged it very strenuously nearly 
every time that I went to see the case, trying to dwell on 
50 the fact that the condition had not improved, was not im¬ 
proving, and that something had to be done in order to cor¬ 
rect it.” 

Witness denied telling Mr. Routt, father of the child, asj late as six 
weeks before the last operation (that by Dr. Shands) that the boy 
was getting along fine. “The only time I have ever beep with Mr. 
Routt, to my knowledge, was his simply being in the rcjom at the 
time, I was dressing the leg. I may have talked about- him to a 
certain extent, about how he was getting along, but I njever made 
such a remark as that. It would be absurd.” I did not tell the 
grandfather of the boy that he would be walking in a shoH; time. I 
discontinued my visits to Randolph when I was taken ill with In¬ 
flammatory Rheumatism about February 15, 1917. W|hile I was 
sick the Routts called me by telephone and I sent Dr. Duehring in 
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my place. I diagnosed the case the first day I saw it from the con¬ 
dition of the leg and history, as simple osteomyelitis due to a blow 
of some kind.. This was the diagnosis that I also gave when the 
child's chart was being made out at the hospital before the operation 
so that they might be prepared for the proper operation. There 
is a vast difference between osteomyelitis and simple .or superficial 
osteomvelitis. 

The simple osteomyelitis is in the first place much more mild in 
degree. As a rule it is a slight injury which is the predisposing 
cause; the germs circulating through the system lodge in the part 
that is injured. The germs as a rule are of such a nature that the 
inflammation stirred up is rather mild, not severe enough to break 
down and form pus; in other words that the parts involved are in¬ 
flamed, reddened, congested; there may be a little effusion of fluid 
under the skin, raising it up. There is a great deal of tenderness 
on pressure. This also may be ushered in with a chill, in some 
cases. Some times it is of such a degree that pus is formed, 
51 but the pus is not formed in what you have heard as the 
medullary canal. It may be outside the bone, in the soft 
parts, called the tissues, in between the muscles, and that variety is 
termed simple osteomyelitis. That differs in degree from the other. 
One is just simply an extension of the other. That is, it is in a 
greater degree, in that in the acute suppurative osteomyelitis from 
the very beginning the inflammation takes place in the interior of 
the bone, the medullary canal, though in some cases, and a good 
many, of the authorities may maintain that, the inflammation may 
take*pl ace i n the outside, in what we call the periosteum, and pene¬ 
trates inward, producing pus in the medullary canal. So this is a 
much more severe degree of inflammation, and of course, requires 
a much more radical operation. 

Q,. “You say ‘This' does: what do you mean by ‘this’?” 

A. “The acute suppurative variety, where the pus has burrowed 
in the bone. It is simply like an abscess in the bone. It can't get 
out, and there must be an opening made so that it can get out. 
Where the pus is in simple form, only in the soft parts, it is only 
necessary to make an incision in the soft part, down to the bone and 
to evacu-te the pus.” 

Q. “I think vou said your diagnosis was that it was simple oste- 
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Q. “Mrs. Routt has testified that you told her you were; relieved 
you did not have to cut to the hone. What was it you foujnd there 
that led you to believe it was not necessary to cut into the none?” 

A. “Simply that the soft parts were bulging with pus. The pus 
came out veiy quickly and in great quantities. Then when I got 
that cleaned out and inspected the periosteum, the outer {lining of 
the bone, it looked perfectly healthy. As I say it was riot thick¬ 
ened, it was not adherent abnormally to the bone beneath.; And on 
nicking the opening in the periosteum, I could see that the bone 
was in a healthy state.” j 

Found nothing to indicate that there was acute suppurative oste¬ 
omyelitis, that is, that the medullary cavity was diseased. 

At no time did the mother or father or any one else asik me if I 
had any objection to calling in another physician and I never had 
any such objection. Wherever I think a specialist is necessary, I 
always like to have him brought in and take the responsibility off 

of me, and I frequently suggest that a specialist be called. 

| 

Cross-examination: 

• ^ 

I have done a great deal of surgery. Have had four or five cases 
of osteomyelitis in my own practice; saw quite a number of cases 
when I was associated with Dr. Vaughn in Georgetown Hospital. 
Whenever the symptoms seem to indicate the acute sjhppurative 
kind of osteomyelitis, we operated as soon as possible. When I 
first saw the plaintiff I reached the conclusion that he was suffering 
with osteomyelitis in the simple variety. Acute suppurative oste¬ 
omyelitis is more severe. Three weeks after my operation, I was 
sure that acute suppurative diffused osteomyelitis had developed. 

i 

53 Dr. Frank E. Duehring, a physician practicing in Wash¬ 
ington, D. C., testified that in March, 1917, Dr. Ready was 
sick. I was looking after his practice. He asked me to go in his 
place to see the little Routt boy and explained the case, jl examined 
the child and told Mrs. Routt that undoubtedly he had infection 
of the bone, and that in my opinion the only thing to do with it 
was to have it operated on. She said that is just what 1 Dr. Ready 
has been trying to have me do for some time, but that she would 
never have the child operated on again. She asked me if I knew 
Dr. Shands. I told her that I did. She said that he had been rec¬ 
ommended very highly by some of her friend,s and she asked me if 
I thought Dr. Ready would have any objection to her carrying the 
child to Dr. Shands. I told her that I was sure he would have no 
objection at all. 

I 

Dr. George Tully Vaughn, a surgeon practicing in the District 
of Columbia, whose professional skill and qualification was conceded 
by the plaintiff, testified that he has lectured on surgery in George¬ 
town University for twenty-one years. Dr. Ready was a student 
under him. He had formerly used as a textbook the American 

3—3301a • I 
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Textbook on Surgery, but after his own book was published, he used 
that. Osteomyelitis is one of the branches covered in his lectures 
and also in his book. Dr. Eeady was an intern at Georgetown Uni¬ 
versity Hospital, where witness frequently operated and assisted him 
in many of his operations there. 

Assume the ease of a child about four or five years of age, injured, 
and as a consequence suffering from a bruised leg. Further assume 
that such child was examined by a physician or surgeon who found, 
on such examination, the leg bruised and swollen, and a diffused in¬ 
flammation along the crest of the tibia, and who was advised that 
the child was suffering pain, by the mother, and that he had had a 
fall the day before, and who followed the examination by 

54 hot applications and an application of Ichthyol ointment to 
draw the inflammation to one spot. 

Assume that the physician and surgeon, three or four days after 
being called to attend the child, or possibly a week, advised its 
mother that it should be taken to the hospital in order to open the 
abscess and evacuate the pus,'and perhaps to open the bone. 

That about a week or a few days less, or possibly a few days more, 
elapsed before the mother’s consent could be obtained; that imme¬ 
diately after this consent was given, the child was taken to the hos¬ 
pital ; that two large openings in the flesh were made and all the pus 
evacuated, the periosteum split and the bone thoroughly examined, 
and that at that time no evidence of disease of the bone was ap¬ 
parent; that the openings were then padded with iodoform gauze in 
order to keep that open; that the physician in charge dressed the 
leg almost daily for about ten days or two weeks; that one opening 
healed after several weeks, and the other continued to discharge pus 
regularly. That about three weeks after the operation, upon a con¬ 
tinued oozing of pus through the second opening, and the formation 
of other openings by the burrowing of the pus trying to get an outlet, 
the physician advised the removal of the child to a hospital and a 
reopening of the leg, and, if necessary, an opening of the bone; that 
the mother refused to consent to this, insisting that other remedies 
be first tried, and that the physician then applied hot applications 
to be kept on continually, as lysole applications and carbolic acid 
preparations, and that the physician thereafter while in charge of 
the case, continued frequently to advise the second operation, which 
the mother refused to permit; that about five months from the date of 
the operation, the physician in charge becoming ill, sent his sub¬ 
stitute, who advised another operation, which the mother declined 
to acquiesce in, and that he then told her that the only thing 

55 to do—that is, the second physician—was to continue the 
hot external applications which he had been using. Assume 

that this was the last connection which either the first physician or 
the second had with the case, the parents having about this time 
consulted another physician. 

Q. “Would you or would you not consider that the physician 
and surgeon who first treated this case, had exercised such reason- 
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exercised under the circumstances in this locality?’' 

A. “I think he was as careful- as any physician could 

On cross-examination: 


Acute Osteomyelitis consists of an inflammation occurring in 
usually what is known as the medullary canal, that is, the hollow 
in the bone through which runs the marrow. It spreads then to the 
marrow, suppuration commences, and as it commences it attempts to 
find its way out of the bone through little holes in the bojne known 
as the haversian canals. It extends to the periosteum after awhile, 
in two or three days or four days, as I said a while ago; it depends 
on the variety of the inflammation, on its virulence—violence, if 
you like—on the kind of germ that causes it, a number)of things. 
But in from two to four days, it usually shows* on the outride in the 
form of congestion of the bone itself and thickening of the perios¬ 
teum, and even an effusion under the periosteum. The periosteum 
is a feeder for the bone, to what extent the authorities are not in 
unison. The marrow has as much to do with feeding ttie bone as 
the periosteum. Then the haversian spaces, which contain the blood 
vessels, also contribute to the nourishment of the bone. ; Inflamma¬ 
tion of the bone may originate inside or outside of the bone de¬ 
pending upon the cause. Usually after bruises, it originates on the 
outside. History seems to repeat itself and now) they have 
56 gone back — Neltone’s classification and called every case of 
inflammation of the bone Osteomyelitis although iii some cases 
it would be perfectly proper according to some of the other authorities 
to call it periostitis. Where the trend of the disease—the force of 
the disease—is shown in the periosteum, on the surface,) on the out¬ 
side of the bone. While it is true that the marrow is more or less 
effected, it is so slight that it is negligible. Periostitis is the same 
thing as simple osteomyelitis. If the marrow of the bone were dis¬ 
eased, you would see evidence of it on the periosteum after three or 
four days. After there is an acute suppurative osteomyelitis, the 
course of the disease is to destroy gradually the little fclood vessels 
in the haversian canals, then the pus oozes out and elevates the perios¬ 
teum and to that extent deprives the bone in another way of its nour¬ 
ishment. Then when the bone is deprived of its form$ of nourish¬ 
ment coming from the little blood vessels and the periosteum, a 
necrosis sets in, that is to say, the bone dies and as there' is more and 
more suppuration, there is more and more necrosis or death of bone 
up to a certain point, and it is perfectly possible that the entire shaft 
of the bone may be involved or that the disease may spread to and j 
affect the epiphysis, which are the growing ends of the bone, and) 
which when destroyed will curtail the growth of thej bone which: 
would result in a permanent and a very material shortening of the 
leg. If the disease continues, there are a few eases, ](>ut very few, 
where amputations may become necessary. 
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By the Court: 

Q. “Suppose your diagnosis after the first operation was that it 
was a case of acute osteomyelitis and you believed from your knowl¬ 
edge of that class of cases that there needed to be a penetration of 
the bone to remove the marrow, the seat of the trouble, and the mother 
or the custodian of the child, it being an infant four or five 
57 years old, refused to allow you to do it, what would then have 
been the duty of the ordinarily skillful, reasonably skillful 
practitioner in the District?” 

The Witness : “I assume the diagnosis of Osteomyelitis. I should 
still examine very carefully, when I had the patient under the 
anesthetic, possibly enlarge the incision and look at the bone, and 
if I thought it needed opening up the bone-” 

By the Court: 

Q. “Suppose the mother objected—that is the point—then what 
would you do?” 

A. “I would prescribe some palliative treatment and advise her to 
get another doctor.” 

Q. “What would be the duty of the ordinarily reasonable skillful 
practictioner in the District under those circumstances, the same?” 

A. “Just the same.” 


By Mr. Offutt: 

Q. “In other words, they would advise to get another doctor and 
get out of the case themselves?” 

A. “I said prescribe a palliative treatment, something to relieve 
the patient.” 

Q. “I realize that.” 

A. “Yes, and give up the case. That is what I should do.” 

Q. “That is what the average doctor practicing here would do?” 

A. “I cannot say what the average doctor would do. Some of 
them stay on and try to please the people anyway.” 

Q. “And what is his duty?” . v 

By Mr. Latimer: 

“I want to make sure that the record shows we have raised 
58 an objection and have the benefit of an exception, because it 
seems to me it is not a question of fact, but is a question of 
law what one’s legal duty is, under any circumstances, and I wish 
the record to show that we have objected and noted an exception.” 

The Court: The legal duty is measured by what is the duty of the 
ordinarily' reasonably skillful practitioner. There is no absolute 
duty on the part of a doctor or a surgeon. Ht is not a guarantor of 
the cure or of a diagnosis. He is only obligated to use the reasonable 
degree of care and skill which is assumed to be possessed by those 
who hold themselves out to be practitioners. That is all there is 





RANDOLPH ROUTT, ETC., VS. MICHAEL J. READY. 


to it. Whether he should get out of the care when his advice is not 
followed is a matter, as I say, that counsel have found no authority 
upon, and I know no law upon. J 

The Witness: There is not any. j 

The Court: “There is not any; it is a matter of individual dis¬ 
cretion. The only thing, as I see it, is whether in this lease Dr. 
Ready ought to have abandoned it when the mother refused to allow 
him to operate, or whether he was justified under the rules of prac¬ 
tice here, or the custom of the doctors, of those with reasonable 
skill, in continuing to do as Dr. Vaughn says, to use palliatives until 
the time came when she would get another doctor. It seems to me 
more a question of ethics than of law. j 

Mr. Offutt: “What I am getting at is this, if your Honor please. 
What this man should have done is governed almost entirely by 
what the average physician would have done under the circum¬ 
stances, and I think the Doctor has answered that.” J 

The Court: “That is rather a difficult question. I think, as the 
Doctor says, there is no rule about it. There are I so many 
59 elements that enter into it.” j 

The Witness: “I did not mean to give a rule;! I simply 
meant to give what I would have done.” | 

The Court: “That is not the test.” | 

The Witness: “No, sir, it is not the test; everybody does not ap¬ 
prove of my methods of doing things.” I 


By Mr. Offutt: 


Q. “Do you know of many people who do not approve of your 
method of doing things?” j 

A. “Yes, a good many. I am a little abrupt and positive about 
things. It is the duty of the patient, or the patient’s jfamily, to 
suggest a change when they won’t follow the physician’s ladvice.” 


I 

The Court: “There are so many elements, as the Doctorj savs- 


Mr. Offutt: “I understand. I will go a little further and de¬ 
velop this- 




The Court: “I was going-to say, do not take this case, but take 
the case of people who are very poor and who did not kjnow where 
to go to get another doctor. They had their family physician there. 
They had the natural disinclination that we all have to get a special¬ 
ist in because of the bills and all those different things that come 
into a case.” ■ % j . ■. ■ 

Mr. Offutt: “I will take this case.” j 

The Court: “I do not know anything about the financial condi¬ 
tion of these people.” 

Mr. Offutt: “It has not been brought into plat.” 

60 The Court: “I say, there are so many things come into 
play. Finally I am going to submit this case to the jury on 
the very simple proposition, I am going to tell them I what is re¬ 
quired of a physician and surgeon in the District of Columbia, and 
I am going to ask them if they find from the testimony in this case 
that Dr. Ready, the defendant, measured up in his treatjnent of this 
child to that degree of care and skill which the ordinary physician 







Mr. Latimer: “This record is full of statements from Mr. Routt 
and Mrs. Routt, and Mr. Routt, the grandfather, as to the condition 
of this boy, and that Dr. Ready says that he persistently recom¬ 
mended an operation to them.” 

The Court: “That is all for the jury.” 

61. Mr. Latimer: “I say, it is all in.” 

Mr. Offutt: “What i am trying to bring to your Honor's at¬ 
tention is as to whether or not the Doctor .would consider it wise to go 
into full detail with the mother regarding the boy's condition under 
those circumstances.” 

Mr. Latimer: “Are you going to claim that there was a degree as 
to the advice that Dr. Ready ought to have given, that he explained 
to the mother thus far, but he did not go quite far enough in the 
explanation of what the condition was? Are you going to find this 
physician guilty of negligence upon such testimony as that?” 

Mr. Offutt: “Do I understand that you object to the question?” 

The Court: “I would not waste much time upon that because it is 
for the jury ultimately. As I recall the testimony, the mother testi¬ 
fied on the stand that” when the Doctor performed the" operation, he 
told her that he had not found it necessary to go into the bone, which 
would indicate that she knew there was that possibility.” 

Mr. Offutt: “Yes, sir.” 

Mr. Latimer: “She also knew that Dr. Ready knew it was serious 
because of the relief he expressed that he did not have to go into the 
bone.” 

The Court: “Yes.” 

Mr. Offiutt: “I think I will withdraw that question and release the 
witness.” 

62 Dr. Charles Stanley White, a witness for the defendant. 

was not called, it being conceded by counsel for plaintiff that 
he would testify to the same effect as Dr. Vaughn. 


in the. District of Columbia should have exercised under all the 
circumstances in the case—that is all that is going to be left to the 
jury, and left to them in just about that language. 

A. “I do not know whether the average physician would do this 
for there are so many things to be considered, any man of experience 
knows that some of these eases get well themselves without any inter¬ 
ference on the part of the surgeon: We have got to concede that. 
And the Doctor might say ‘well if the mother objects, I will just 
treat it the best way I can and possibly it will get well anyway.’ 
The burden is on the patient who objects to the operation then, the 
entire responsibility.” 

Q. “Whether they know or do not know of the conditions that 
exist in that bov’s leg?” 

A. “They must understand what exists when he has told them, I 
suppose; I assume - that.” 

Q. “Assume that they were not told.” 
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In rebuttal to maintain the issues joined, the plaintiff offered as 
witness Mrs. E. Roy Routt (Esther Routt) who testified as follows: 

With regard to the date of Dr. Ready’s first visit, my best recollec¬ 
tion as to the date, was that it was in August, and that ii was the 
fourth and on a lYiday. I know that it was on a Fridafv, and it 
seemed to me like it was in August. I have nothing to go by except 
the time that my father-in-law took his vacation. I cannot, however, 
state positively because it has been quite a long time. The testimony 
of Dr. Ready does not in any way refresh my recollection so as to 
change the testimony which I gave. He never said-anything about 
an operation until I called him and asked him to com6 over, telling 
him that my little boy could not live if there was not something done. 
After this operation, he never mentioned another operation,!. 

Whereupon the plaintiff offered the following prayers: i 

1. A physician and surgeon is liable for want of ordinary care in 

not detecting the nature of a disease or injury. | 

2. A physician and surgeon attending a patient is bound by law 
lo possess and bestow upon the case such reasonable and ordinary skill 
and diligence as physicians and surgeons practicing in similar locali¬ 
ties and in the same general line of practice ordinarily exercised in 
such cases, time and locality being taken into account. I 

% 

3. To render a physician and surgeon liable, the negligence need 

not be great and gross; the want of ordinary diligence, care and. 
skill is sufficient. j 

4. Physicians and surgeons are bound by what is 'universally 

settled in the profession; and where a particular mode of 
63 treatment is upheld by the consensus of opinion [among the 
members of the medical profession, to fail to follow it is evi¬ 
dence of negligence. j 

5. If the settled practice of the profession allows but! one course 
of treatment in a case, any departure from such course may properly 
be regarded as the result of the want of knowledge, skijl and inex¬ 
perience or attention. 

6. If the settled practice of the profession allows but ojne course of 


treatment in a case, any departure from such course may properly 
be regarded as evidence of the want of knowledge, skill and inexperi¬ 
ence or attention and, in the case of a minor child, the [objection of i 
its mother to this course of treatment is no defense, where the phy- j 
sician and surgeon remains in active charge of the case. 

7. The jury are instructed as a matter of law that a physician and 
surgeon is bound to, so long as.he remains in attendance upon a given 
case, give it the care and attention usually given to such cases by the 
average physician and surgeon practicing in this vicinity, and that in 
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8. The jury are instructed as a matter of law that if they find that 
the mother of the plaintiff refused to permit the defendant to use the 
usual and generally accepted method of treatment, to effect a cure and 
if thev find further that the defendant continued in charge of the 
case, acting contrary to his own judgment and under the directions 
of the mother,; he is then and there under a legal duty to disclose 
to the mother all of the facts and conditions within his knowledge 
concerning the case and the probable result of the failure to permit 
the defendant to carry out his suggested method of treatment, and 
that to fail to make such disclosure renders the defendant liable in 
damage. 

» 

64 Prayer number 1 was thereafter withdrawn. 

Prayer number 2 was granted over the defendant’s objec¬ 
tion and an exception was noted thereto. 

Prayer number 3 was granted over the defendant’s objection and 
an exception was noted thereto. 

Prayers numbered 4, 5, 6, 7, and 8 were refused severally and an 
exception was noted severally to the refusal of the Court to grant 
each prayer. The Court thereupon modified plaintiff’s prayer num¬ 
ber 8 as follows and granted the same: 


h--; 


i' 


The jury are instructed as a matter of law that if they find that the 
mother of the plaintiff refused to permit the defendant to use the 
usual and generally accepted method of treatment to effect a cure 
and if they find further that the defendant continued in charge of the 
case, acting contrary to his own judgment and under the directions 
of the mother so far as said treatment was concerned, he was then and 
there under a legal duty to disclose to the mother facts and conditions 
within his knowledge concerning the case and the probable result of 
the failure to permit the defendant to carry out his suggested method 
of treatment, and if he failed to make such disclosure the defendant 
is liable in damage. 

Thereupon the deefndant offered the following prayers: 

1. The jury are instructed that if they believe that the defendant 
possessed and exercised in this case that degree of skill and learning 
ordinarily possessed and exercised by physicians and surgeons in good 
standing and practicing in this locality, and that he used reasonable 
care and diligence in the exercise of his skill and the application 
of his learning and acted according to his best judgment, the verdict 
must be for the defendant. 

65 2. If the jury shall believe that an honest mistake or error 

of judgment was committed in the diagnosis or treatment of 
this case, even then, unless the jury believe the diagnosis or treat¬ 
ment of. the case was negligent, the verdict must be for the defendant. 

3. The jury are instructed that the burden of proof is upon the 
plaintiff to establish by a fair preponderance of the evidence that 
.Randolph Koutt is and will continue to be caused to suffer great 
pains and is and will be made permanently lame in his right leg. 
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and that the general health of the plaintiff has been impaired, weak¬ 
ened and ruined through negligence on the part of the defen dan t 
and that no inference of negligence can be drawn from the mere fact 
of the present condition of the child’s right leg. 

4. The jury are instructed that if they find from the! evidence 
that the defendant adopted a method of treatment which is re¬ 
cognized and approved by physicians and surgeons of Recognized 
standing in their profession in this locality they are not to Undertake 
to determine whether that method is the best, nor to decide) questions 
of surgical science on which surgeons differ among themselves, and 
they cannot find the defendant negligent by reason of his adoption 
of one of such methods rather than another; hence their verdict must 

treatment 


be for the defendant, unless they believe the diagnosis or 
of the case was otherwise negligent. 

5. The jury are instructed that if they believe from the evidence 1 

that the defendant repeatedly recommended a second operation and 
that the child’s mother repeatedly refused to consent thereto, their 
verdict must be for the defendant, unless they believe the diagnosis or 
treatment of the case was otherwise negligent. ; 

6. If the jury find for the plaintiff, even then the plaintiff cannot 

recover in this suit either for medical services or dirmtmtion 
66 of earning power during minority, but the verdict must be 
only for such sum as might reasonably compensate him for 
the lessening (if any) in his ability to labor and earn rponey after 
lie attains his majority. j 


Prayer number 1 was granted over the objection of the plaintiff 
who noted an exception thereto. 

Prayer number 2 was refused and the defendant saved an excep¬ 
tion thereto. The Court granted the same in modified form as fol¬ 
lows : I 

If the jury shall believe that error of judgment was colmmitted in 
the diagnosis or treatment of this case, even then, unless the jury 
believe the diagnosis or treatment of the case was negligent, the 
verdict must be for the defendant. 

Prayer number 3 was refused, and exception reserved by de¬ 
fendant. ’ j 

Prayer number 4 was granted. 

Prayer number 5 was refused and an exception noted thereto by 
I he defendant. 

Prayer number 6 was granted. j 

Charge of Court to Jury. 

l 

The Court (Mr. Justice Gould): 

“Gentlemen of the jury, as counsel has remarked cqrrectly, this 
is rather a difficult case to try, because it introduces to you and to 
myself unfamiliar terms of surgery and of medicine, and because 
it is very hard for a jury to agree where doctors disagree. I want to 
gay, however, that the case has been presented to you by counsel on 
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both sides in an eminently fair and just manner, as lawyers. should 
present a case, without the bickering that we sometimes have in the 
trial of difficult cases, and I feel satisfied that when you conclude 
your deliberations, and bring in your verdict, we will all be 
C-7 satisfied that you, used your best judgment, and reached a 
solution that is as nearly fair as twelve fallible men can reach 
in a matter of this sort. 

“The original declaration is based on three counts. The suit is 
brought, as you know, bv Randolph Routt, by his next friend, he 
being an infant, against Michael John Ready as defendant. 

“The first count charges that the defendant is liable in damages 
to the plaintiff by reason of the failure to make a proper diagnosis 
of the ailment of which this little boy was suffering. 

“The second count charges that the defendant is liable in dam¬ 
ages because of his lack of skill and care and attention in treating 
the leg of this boy after he had made the diagnosis. 

“The third count is practically the second repeated, and is aban¬ 
doned by the plaintiff. 

“Of course, you all understand what a diagnosis is, an examina¬ 
tion and investigation by a surgeon or doctor to determine what the 
ailment is, and that is the gravamen of the first count. 

“I say again, the second count charges failure to use the proper 
degree of skill, as I will define it to you later, in treating the leg 
after the doctor had made the diagnosis. 

“From the standpoint of the law, the propositions involved- are 
not complicated. A man who holds himself out as a surgeon and 
physician is bound to have the average skill of those in the locality 
in which he is practicing, in the same profession, and he is also 
bound to exercise that reasonable degree of skill which is supposed 
to attach to those of his profession in that locality in the treatment 
of any disease. That, on the one hand, does not mean that he must 
be an expert, but it does mean exactly what I say, that he 
68 shall have a reasonable degree of skill in the handling of 
diseases, or injuries which he is called upon to treat. 

“The plaintiff’s second prayer embodies that in accurate language 
and there is no question about it at all as a matter of law. A 
physician or surgeon attending a patient is bound by law to possess 
and bestow upon the case such reasonable and ordinary skill and 
diligence as physicians and surgeons practicing in the same local¬ 
ities, and in the same general line of practice, ordinarily exercise in 
such cases, the time and locality being taken into account. 

“So we start out with the proposition, first, did Dr. Ready, the 
defendant, possess that degree of reasonable and ordinary skill that 
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physicians practicing in this district should possess? Secondly, did 
he exercise it in his care of this case? 

“The third prayer of the plaintiff is as follows: 

“To render a physician and surgeon liable, the negligence need 
not be great and gross. The want of ordinary diligence, care and 
skill is sufficient. 

“That is practically a corollary of what is embodied in the other 
prayer I have read. 

“Whether the doctor did in this case make a fairly correct diag- 
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nosis, and whether his treatment following the diagnosis was such 
as you would expect from a physician of ordinary skill in this local¬ 
ity, are questions of fact entirely for you. I have no desire to impose _ j 
any opinion I might have formed, upon the facts brought lout in the 
testimony, upon you. You are the judges of the facts exclusively, 
and it is for you to say, upon all this testimony, first, whether he 
made a diagnosis as skillfully as the ordinary surgeon andl physician 
should have made, it in the case of this boy; and secondly, whether 
he exercised that degree of skill which I have defined inj the treat¬ 
ment of the case. j 

69 “As I. say; I do not want to comment on the facts. But, 
reviewing for a moment just what happened in this case, 

perhaps, to assist you in reaching your conclusion as to Whether the 
doctor measured up to this degree of care which I have outlined in 
this instruction, this boy was taken ill probably some time, I should 
say on the testimony—I do not think it is very material-j-about the j 
first of September. Certainly it could not have been on'the 4th of 
August. But that is not a very material matter, because all of the 
doctors agree that within eight) or ten days,—I think Dr. Shands 
said that was a proper time—a doctor ougnt to be able to conclude 
whether it is this osteomyelitis or some other disease, j and, as a 
matter of fact, on the 13th day of September Dr. Ready did operate 
cn this boy’s leg. He operated by cutting into the leg until he 
reached the periosteum, or the fibrous covering of the bonW and then 
cut into the periosteum until he could get to the bone, df course to ! 
•determine whether this was the acute osteomyelitis or a milder form 
cf periostitis. I 

“He says that he found no evidence of diseased bone, jand in that 
he is uncontradicted, except as you may find from the j subsequent 
evidence that there must have been diseased bone there. But his 
testimony is that he found the bone not diseased. [ 

“He then dressed the wounds he had made, and properly drained 
them, so far as the testimony is concerned, and then gave} local appli- | 
cations of different kinds to disinfect and heal the leg. ! Up to that | 
point there was very little dispute in the testimony. j 

“Then there appeared to be a short period when the boy got better, 
or seemed to get better. Then followed a long period Of suffering, 
and undoubtedly of an increased acute condition of the disease, this 
osteomyelitis. I I 

70 “The case turns very largely, to my mind, upon whether j 
following that first operation, the doctor used the degree of 

skill which I have defined as being that required of a Surgeon and ! 
physician in this locality. 

“On the one hand, we have his testimony, corroborated that the ; 
mother objected to another operation; that he went qn with this j 
palliative treatment, attempting to keep the wound from becoming 
worse, that is, the pus from increasing and the infection from be¬ 
coming greater, until for t&^first'-part of the period fallowing the 
first operation, he visited the patient quite frequently, and then his 
visits became less, and then as he says in his testimony, recommend¬ 
ing, on every occasion, this second operation, that is necessary in the ; 
.acute stage of this osteomyelitis, in order that the bone may be 
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penetrated and whatever pus is gathered inside the bone, in the 
marrow, may be extracted. 

“Mrs. Routt denies that, and says that she never refused to have 
an operation performed. That is a question of fact entirely for you. 
But, taking it all in all, it is for you to say whether, the doctor 
exercised, the degree of care and skill in the attendance upon this 
child—up to the time when the doctor was taken ill, of course—the 
ordinary practicing physician or surgeon should have exercised in 
such a case. He says that after he ascertained that his first operation 
did not relieve the case, he then diagnosed it as an acute stage of the 
osteomyelitis, and recommended the operation. 

“It is for you to say whether his conduct following that, taking 
into consideration all the circumstances surrounding it, was that of 
the ordinary practictioner of reasonable skill in this community. 

“The defendant has asked certain prayers, which state the law 
correctly. The first is as follows: 

“ ‘The jury are instructed that if they believe that the de- 

71 fendant. possessed and exercised in this case that degree of 
skill and learning ordinarily possessed and exercised by 

physicians and surgeons in good standing and practicing in this 
locality, and that he used reasonable care and diligence in the ex¬ 
ercise of his skill and the application of his learning and acted ac¬ 
cording to his best judgment, the verdict must be for the defendant’ 

“The second prayer is: 

“ 'If the jury shall believe that an error of judgment was com¬ 
mitted in the diagnosis or treatment of this case, even then, unless 
the jury believe that the diagnosis or treatment of the case was negli¬ 
gent, the verdict must be for the defendant.’ 

“I might say—perhaps I need not say, but I will repeat it here— 
that no physician or surgeon is a guarantor of a cure. If you find 
that kind of a, doctor, he would be so busy he would' not be able to 
attend to anybody. He is only obliged, as I say, to use the degree of 
care and skill I "have indicated, and is not responsible for an error 
of judgment, in the absence of negligence. 

“The fourth prayer of the defendant is: 

“ ‘The jury axe instructed that if they find from the evidence 
that the defendant adopted a method of treatment which is recog¬ 
nized and approved by physicians and surgeons of recognized stand¬ 
ing in their profession, in this locality, they are not to undertake 
to determine whether that method is the best, nor to decide questions 
of surgical science on which surgeons differ among themselves, and 
they cannot find the defendant negligent by reason of his adoption 
of one of such methods rather than another; hence their verdict 
must be for the defendant, unless they believe the diagnosis or treat¬ 
ment of the case was otherwise negligent.’ 

“Another prayer for the defendant, I have granted is: 

72 “ Tf the jury find for the plaintiff, even then the plaintiff 
cannot recover in this suit either for medical services or dinm- 

nition of earning power during minority, but the verdict must be only 
for such sum as might reasonably compensate him for the lessening 
(if any) in his ability to labor and earn money after he attains his 
majority.’ 

“That and what I am about to say now, applies only, of course, 

! i; V'5*’ • • ' 
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in case you find for the plaintiff. What is embodied in tjhis prayer 
I do not think quite states the entire measure of damages. It is a 
face that the boy cannot recover for any loss of his earning capacity 
during his minority, because his earnings belong to his father under 
our law, and of course, he cannot recover. And of course he is not 
entitled to recover for any of the medical services rendered to him 
because — is not responsible for them, and it is an obligation of his 
parents to pay for them, and that is not involved in this shit. What 
he is entitled to recover, if you find for him, is a sunt that will 
adequately and fairly compensate him for any increased suffering or 
pain which was caused by any negligence in the treatment of the 
doctor of this case. 

“Second, such sum as you think will compensate him for any 
injury that is permanent to the leg which was the subject of the 
operation. The evidence of Dr. Shands, as I recall it, jis that the 
boy’s leg is about a quarter of an inch shorter than the other. He 
said, as I remember his testimony, that that would not involve any 
appreciable lameness, that the principal effect of the condition of his 
leg, or foot, was a lessening of the flexibility, or mobility, if I may use 
that term, of the right foot. I have forgotten the per 
you gentlemen may recall it.” 

A Juror: “Ten per cent.” 

Mr. Imlay: “Was it not Dr. Moulden who 


{testified to 

The Court: “It may have been: If that is to be permanent, 
whatever inconvenience that may cause to him, after he {becomes of 
age, he should be fairly compensated for. { 

“They say he cannot run as fast as other boys. Of bourse, that 
is rather a speculative matter to recompense him for. They do not 
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74 The jury thereupon retired to consider of their verdict; 

and thereafter found a verdict in favor of the defendant and 
judgment was thereafter entered upon said verdict. 

And the plaintiff prays the Court to sign this, its Bill of Exceptions, 
this 28th day of June, A. D., 1919, as of the day of the verdict, and 
further prays the Court to order that this Bill of Exceptions may be 
made part of the record in this cause which is accordingly done this 
28th day of June, A. D., 1919. 

ASHLEY M. GOULD, 

Justice. 


75 [Endorsed:] Law No. 60370. Randolph Routt, by A. Roy 
Routt, his next friend, vs. Michael J. Ready. Bill of Excep¬ 
tions. Law offices of George W. Offutt, Jr., Charles V. Imlay, Kel¬ 
logg Bldg., 1416 F St., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3301. Randolph Routt, by E. Roy Routt, his next friend, appellant, 
vs. Michael J. Ready. Court of Appeals, District of Columbia. Filed 
Aug. 7, 1919. Henry W. Hodges, clerk. 
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RANDOLPH ROUTT BY E. ROY ROUTT, 
HIS NEXT FRIEND, Appellant, 

vs. j 

MICHAEL J. READY, Appellee. \ 


APPELLEE’S BRIEF. 


Appellant (plaintiff below) appeals from a judgment 
entered upon a verdict in favor of appellee (defendant 
below). For convenience, .the parties are referred to 
in this brief as “plaintiff” and “defendant^’ respec¬ 
tively. . I. 

THE ISSUES. 

The declaration was in three counts, but dtiring the 
trial plaintiff abandoned the third (R., 42). The first 
count charged the defendant, a physician and] surgeon, 
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with failure to make a proper diagnosis in plaintiff’s 
case (R., 2), and the second with failure to use due 
care in the treatment of the disease (R., 3). Defendant 
plead the general issue. 


THE EVIDENCE. 

Under the first and second counts of the declaration 
plaintiff endeavored to prove: 

(1) That defendant had negligently delayed opera¬ 
ting upon plaintiff from August 4, 1916, to September 
13,1916; 

(2) That defendant had not diagnosed the disease as 
osteomyelitis; 

(3) That the operation which defendant performed 
was not the proper operation; 

(4) That defendant was negligent in not performing 
a second operation. 


(1) Operation Not Negligently Delayed. 

All of the counts alleged that defendant was first 
called to treat the plaintiff about August 4, 1916, and 
plaintiff’s parents both fixed that as the date (R., 10, 
13, 39). It is conceded on both sides that plaintiff was 
ordered by the defendant to the hospital on Septem¬ 
ber 12, and that he operated on September 13 (R., 13, 
24), which had plaintiff’s allegation and evidence been 
true, would have made a period of forty days inter¬ 
vening betweeen the date of defendant’s first call and 
the date of the operation, but defendant’s evidence 
clearly established that on August 4, and until August 
10, the defendant was at Atlantic City (R., 26, 27), 
and that he was in fact not called to see plaintiff until 
September 1 (R., 26); so that instead of forty days 
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intervening but twelve days elapsed before defendant 
operated. 

Disregarding the testimony of our witnesses, plain¬ 
tiff’s own expert, Dr. Sbands, testified that tlje aver¬ 
age physician or surgeon should diagnose the disease 
“within the first few weeks” and then should have 
operated at once (R., 16). And, again, that if the oper¬ 
ation was “performed within the first few weekjs it was 
all right” (R., 20, 23). And there was no evidence 
whatever from which the jury could have found the 
defendant to have been negligent in waiting twelve 
days to operate. 


(2) Defendant’s Diagnosis Was Coerect. 

That the diagnosis by the defendant was promptly 
and correctly made was also established beyond ques¬ 
tion by plaintiff’s evidence. Plaintiff put in (evidence 
the hospital chart, which defendant had produced, upon 
which it appeared that the diagnosis announced by 
defendant and recorded at the hospital prior to the 
operation on September 13th, was “osteomyelitis” 
(R., 24) ; and in corroboration plaintiff’s mother tes¬ 
tified that the doctor told her before the operation that 
he would have to open the leg and drill a h<j)le in the 
bone and let the pus out, and that immediately after 
the operation he said to her: “Mrs. Routt, I have good 
news. We did not have to go into the bone. We just 
made the incision and scraped the bone” (R., 11). This, 
plaintiff’s expert, Dr. Shands, testified was tjhe proper 
operation for simple osteomyelitis (R., 19). Defen¬ 
dant testified that when he first saw plajintiff, he 
reached the conclusion that he was suffering with 
osteomyelitis of the simple variety (R., 32J 33), and 




about a week after he was called he advised an opera¬ 
tion (R., 27). 

So that instead of plaintiff proving a wrong diagno¬ 
sis, plaintiff’s as well as defendant’s evidence clearly 
established that defendant had promptly and correctly 
diagnosed the case. 

(3) Operation by the Defendant. 

The only evidence as to the character of operation 
performed by the defendant is to be found in his own 
testimony, and is as follows: 

“Made two incisions—a long incision about 
three and one-half inches—right on top of the pus. 
It was localized to such an extent that it oozed out 
quite freely as soon as I made the opening. I 
cut right down to the bone, that is, to the cover¬ 
ing of the bone, the periosteum. There was no 
evidence of inflammation under the periosteum or 
of diseased bone. The bone was hard and firm, so 
I cleaned out the pus thoroughly, then about two 
inches below this first incision I made another in¬ 
cision—longitudinal—about two inches long, so 
that it would drain downward on account of the 
child’s holding the leg down at times; also made 
an opening under the skin between these two inci¬ 
sions and packed it with iodoform gauze, put the 
gauze through the upper opening and drew it 
through the lower opening, thus giving it complete 
drainage and preventing it from healing up, then 
I just bandaged it with hot wet gauze, put on the 
bandage and sent the child back to his bed. The 
child was discharged from the hospital September 
14, 1916” (R., 27). 

* 

Plaintiff attempted to prove that this was not the 

- w 

proper operation, that the defendant should have 
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bored through the bone to the medullary cavity, but 
upon this point also the plaintiff’s proof failed. In 
fact, plaintiff’s evidence proved that the defendant 
was entirely justified, in view of the conditions! which 
he found, in not performing the major operation of 
boring through the bone. Plaintiff’s expert, Dr. Shands, 
testified that in doing what he did, Dr. Ready w L as fol¬ 
lowing a recognized method for simple osteonjiyelitis 
(R., 20), and that when he found no evidence of a 
diseased bone he could not be charged with negligence 
in not opening up the bone (R., 20, 21). Dr. Shands 
further testified that in a similar case of his qwn, he 
had done exactly what the defendant did in this case 
(R., 18), and that he considered that in so doing he was 
giving the patient the benefit of the doubt as to the 
necessity for the major operation (R., 23). 

(4) Defendant Not Permitted to Perform ^Second 

Operation. 

On behalf of defendant it was conceded at the trial 
that the operation which Dr. Ready performed 'did not 
accomplish the results that had been hoped ifor and 
that another operation later became necessary (R., 
26). Upon the question as to whether Dr. Ready recog¬ 
nized the necessity therefor and advised a second 
operation, the testimony on behalf of the plaintiff and 
that on behalf of th| defendant was in sharp conflict. 
The parents of the plaintiff testified that he dijl not so' 
advise them (R., 12) 13, 39). The defendant testified 
as follows: “The Lower opening never entirety healed 
up. The upper opening, I should judge, healed in 
about two weeks worn the time that I operated. The 
lower opening partly healed and then it would open 
again and more pus would ooze out. So around the 
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third week, I explained this condition to the mother 
and told her that it would be necessary to re-open 
that in order to give it free drainage again, and 
this time probably it would be necessary to go into 
the bone.. Of course she was greatly distressed and 
stated that she would not consent to it, that she 
would rather try the same method or use other 
means, that is the way she expressed it, first. At 
about the end of three weeks from the time I oper¬ 
ated, on account of this lower incision not healing, 
and still discharging pus, I told her that it was 
necessary to operate again and open it up, and prob¬ 
ably this time open the bone. And she objected to it” 
(R., 28). He told her there ought to be another oper¬ 
ation nearly every time he called, “on account of the 
fact that the condition was not improving, the applica¬ 
tion was not helping it apparently, excepting merely to 
alleviate some of the child’s suffering. * * * She said 
she would still try and continue that same means of 
treatment, that rather than submit her child to another 
operation, she would rather see him dead (R., 29); and, 
again, “I urged it” (the operation) “and as I say I 
jirged it very strenuously nearly every time that I 
went to see the case, trying to dwell on the fact that 
the condition had not improved, was not improving, 
and that something had to be done in order to correct 
it” (R., 31). ' 1 

The defendant was corroborated by Dr. Frank E. 
Duehring, a physician who looked after Dr. Ready’s 
practice during the latter’s illness in February and 
March, 1917, and who was sent to see the child by 
Dr. Ready (R., 33) in response to a call from the 
mother (R., 12, 31). He testified that he visited the 

plaintiff in March, 1917; “I examined the child and 

' ' " 




told Mrs. Routt that undoubtedly he had infection of 
the bone, and that in my opinion the only thing to do 
with it was to have it operated on. She said that is 
just what Dr. Ready has been trying to have me do 
for some time, but that she would never have the child 
operated on again” (R., 33). 

This issue of fact was of course submitted to the 
jury, the trial justice in his charge using the following 
language, to which no exception was taken by plain¬ 
tiff: ^ 

i V3 

i .; \ 

“The case turns very largely, to my mind, upon 
whether following that first operation, the doctor 
used the degree of skill which I have defined as 
being that required of a surgeon and physician, in 
this locality. On the one hand, we have his tes¬ 
timony, corroborated, that the mother objected to 
another operation; that he went on with this pallia¬ 
tive treatment, attempting to keep the wound from 
becoming worse, that is, the pus from increasing 
and the infection from becoming greater,; until for 
the first part of the period following the first op¬ 
eration, he visited the patient quite frequently and 
then his visits became less, and then as l^e says in 
his testimony, recommending on every occasion 
this second operation that is necessary in the acute 
stage of this osteomyelitis, in order that; the bone 
may be penetrated and whatever pus is gathered 
inside the bone, in the marrow, may be extracted. 
Mrs. Routt denies that, and says that she never 
refused to have an operation performed. That is 
a question of fact entirely for you” (R., 43, 44). 

From their verdict it must, therefore, be assumed 
that the twelve men composing the jury, believed that 
the failure to perform the second operation was due 
to no fault of defendant, but to the mother’s refusal 
to permit it. 




ARGUMENT. 


Appellant advances three points for the considera¬ 
tion of this court, which shall be briefly discussed in 
the order in which they are presented in his brief. 

I. It is the Duty of a Physician and Surgeon Where 
the Settled Practice of the Profession Allows But One 
Course of Treatment in a Case, to Follow that Course 
and the Failure so to do is Evidence of Negligence. 

Defendant is quite willing to accept the above as a 
correct statement of a general proposition of law. He 
admitted below, for the purposes of this case, that 
when plaintiff’s disease developed into acute osteomye¬ 
litis, the operation recognized by all authorities upon 
the subject is to bore through the bone to the medullary 
cavity; and, further, that there is no other treatment 
to be used than an operation (R., 26). While in the 
latter admission, defendant went further than the 
medical authorities justified, he has no desire to recede 
from it. [See Doctor Shands’ testimony on behalf of 
plaintiff that cases of superficial osteomyelitis may 
suppurate, but recover without an operation, and that 
he has known of cases of acute osteomyelitis curing 
themselves without an operation (R., 21); and Dr. 
Vaughn’s testimony on behalf of the defendant that 
“any man of experience knows that some of these cases 
get well of themselves without any interference on the 
part of the surgeon. We’ve got to concede that” 
(R„38).] 

The fourth and fifth prayers offered on behalf of 
the plaintiff merely embodied the above general propo¬ 
sition and were objectionable because thev were not 


applicable to the case upon the issues which were in 
dispute. I. 

The cases cited by appellant in support of bp.s prop¬ 
osition are no more applicable to the questions here in¬ 
volved than is the proposition itself, and one of his 
cases (Carpenter v. Blake, 60 Barb. 488) is not an 
authority for anything as the decision was (reverse^ 
on appeal. See 50 N. Y. 696. I 

But the record clearly establishes that the defendant 
was aware of the proper course to be pursued and de¬ 
sired to pursue that course, but was prevented from so 
doing by the mother’s refusal to permit it, (which is 

I 

fully discussed elsewhere in this brief (&Mprajpp. 5-7). 


II. A Physician and Surgeon is Bound sq Long as 
He Remains in Attendance Upon a Given Case, to Give 
it the Care and Attention Usually Given to Such Cases 
by the Average Physician and Surgeon Practicing in 
the Vicinity, and in the Case of a Minor Child the 
Withholding of Consent by the Mother to a [Proposed 
Line of Treatment is no Defense. 


No authority whatever is cited in suppojrt of the 
above proposition, and of course none could be found. 

The defendant’s testimony that after about the 
third week following his operation upon pljaintiff, he 
repeatedly advised the child’s mother of the necessity 
of a second operation has already been referred to 
(Stipra pp. 5, 6). Appellant’s brief states that there 
was no evidence on the par.t of the defendant that he 
ever brought to the attention of plaintiff’s [father the 
need of an operation, but the evidence on froth sides 
clearly shows that the mother had entire cjare of the 
child. Defendant testified that he seldom saw the 
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father (R., 31), and even when the father was home 
“as soon as I would start to change the bandage and 
the child started to cry, he would go out, because he 
was very nervous himself. On one occasion I remem¬ 
ber he turned quite white and almost fell like he was 
going to faint” (R., 28); and as indicating how little 
part the father had in the care of the child, attention is 
called to his own testimony as follows: “I never saw 
the leg from the time Dr. Ready operated till Dr. 
Shands operated. His leg was awful bad and I did not 
look at it. I could not stand looking at it” (R., 13). 

But even assuming that defendant had succeeded in 
securing the father’s consent, he could not have oper¬ 
ated so long as the mother persisted in her refusal to 
give her consent and continued to object thereto. The 
mother and father stood upon an equal basis as the 
plaintiff’s guardian (D. C. Code, Section 1123), and 
had the defendant operated under such circumstances 
he would unquestionably have rendered himself liable 
to suit. It was not an emergency case. 

Appellant states that defendant should not have 
continued in charge of the case. We submit that no 
hard and fast rule can be laid down as to when it be¬ 
comes the legal duty of a physician to withdraw from 
a case. The mother or father of this plaintiff might 
have discharged the defendant at any time, but instead 
they continued to send for him up to defendant’s ill¬ 
ness in February and March, 1917 (R 11,13, 14). Dr. 

Ready might, of course, have declined to respond to 

% 

these calls because of the refusal to follow his advice, 
and perhaps some physicians would have done so. But 
at just what point a physician is bound to withdraw 
and to refuse to heed further calls to return to see a 
patient has not been and could not be fixed by law. 





Some physicians may be more sensitive than others. 
Some might take such a stand earlier than others. Dr. 
Ready had been the family physician of the Routts 
since 1914 (R., 26); he knew they had confidence in 
him; he felt that he should do all he could to alleviate 
the little child’s suffering. In view of the positive 
stand which the mother had taken against another 
operation, he had no reason to believe that another 
physician would be permitted to do more for the child 
than he was allowed to do—that another physician’s 
advice would be taken as to the operation when she 
would not follow his. At most, defendant could be 
charged only with an error of judgment in not with¬ 
drawing from the case. 

There being no improper treatment or lack of care 
or attention proved, as has been shown, the lease re¬ 
solves itself here, as it did at the trial below, into the 
single proposition, whether under all the circumstan¬ 
ces, the defendant was negligent in returning to see 
the little child when repeatedly sent for by the par¬ 
ents. This we submit is not a question of law but of 
fact. As the trial justice said in his charge to the jury, 
which charge was not excepted to by plaintiff, “It is 
for you to say whether his” (defendant’s) ^‘conduct 
following that” (the recommendation of the second 
operation) “taking into consideration all of] the cir¬ 
cumstances surrounding it, was that of the ordinary 
practitioner of reasonable skill in this community” 
(R., 44). And as the jury which heard the fitnesses 
and observed their demeanor, and could therefore best 
judge of their credibility, reached a conclusion adverse 
to the plaintiff’s contention after a fair and impartial 
trial, their verdict should hot be disturbed. That the 
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case was fairly presented on both sides was the subject 
of comment by the trial justice (R., 41, 42.) 


IK. The Refusal to Grant Plaintiff’s Eighth Prayer, 

The court granted plaintiff’s eighth prayer as modi¬ 
fied. The prayer as offered was as follows: 


“The jury are instructed as a matter of law that 
if they find that the mother of the plaintiff refused 
to permit the defendant to use the usual and gen¬ 
erally accepted method of treatment to effect a 
cure and if they find further that the defendant 
continued in charge of the case, acting contrary 
to his own judgment and under the directions of 
the mother, he is then and there under a legal duty 
to disclose to the mother [all of the]* facts and 
conditions within his knowledge concerning the 
case and the probable result of the failure to per¬ 
mit the defendant to carry out his suggested 
method of treatment, and that to fail to make such 
disclosures renders the defendant liable in dam¬ 
age.” (R., 40.) 


As modified and given to the jury, it was as follows 


“The jury are instructed as a matter of law that 
if they find that the mother of the plaintiff refused 
to permit the defendant to use the usual and gen¬ 
erally accepted method of treatment to effect a 
cure and if they find further that the defendant 
continued in charge of the case, acting contrary to 
his own judgment and under the directions of the 
mother [so far as said treatment was concerned],! 
he was then and there under a legal duty to dis¬ 
close to the mother facts and conditions within his 

♦The bracketed words were omitted from the prayer as granted. 
fThe bracketed words were inserted in the prayer as granted. 









knowledge concerning the case and the probable 
result of the failure to permit the defendant to 
carry out his suggested method of treatment, and 
if he failed to make such disclosure the defendant 
is liable in damage.’’ (R., 40). 


It will be observed that practically the only differ¬ 
ence between the two forms of the prayer is tlie omis¬ 
sion of the words “all of ” before the words “facts and 
conditions,” from the prayer as given to the jury. 

Even as modified this prayer was more favorable to 
the plaintiff than the facts of the case justified;. There 
was no evidence whatever that defendant acted “under 
the directions of the mother so far as said treatment 
was concerned” or in any other respect, and this 
phrase therefore was misleading and should have been 
omitted from the prayer. The same expression ap¬ 
pears ip a number of places in appellant’s brief (pp. 
4,13,14,16). The evidence both of the mother and the 
defendant was that the treatment during the entire 
time defendant was in attendance was directed by the 
defendant. 

Reference is now made to the record for the evi¬ 
dence from which the jury found for the defendant un¬ 
der this prayer: 

First, what does the defendant say he told the 
child’s mother in regard to the necessity for a second 
operation: 

“The lower opening never entirely healed up. The 
upper opening, I should judge, healed in about two 
weeks from the time that I operated. The lower open¬ 
ing “partly healed and then it would open again and 
more pus would ooze out. So around the tliird week, 
I explained this condition to the mother and told her 






that it would be necessary to reopen that in order to 
give it free drainage, again, and this time propably it 
would be necessary to go into the bone. Of course she 
was greatly distressed and stated that she would not 
consent to it, and that she would rather try the same 
method or use other means, that is the way she ex¬ 
pressed it, first. At about the end of three weeks from 
the time I operated, * * * I told her that it 

was necessary to operate again and open it up, and 
probably this time open the bone. And she objected 
to it.” “Q. She objected and asked you to continue 
the same treatment or use some other means than an 
operation? A. Exactly. I told her there was not arty 
other means to use outside of what was being done at 
that time,—the application of this solution of lysol, in 
order to possibly help along to a certain extent, and it 
was necessary that it should he opened up in order to 
get a perfect result ” (R., 28). He told her nearly every 
time he went that there ought to be another opera¬ 
tion, “on account of the fact that the condition was not 
improving, the application was not helping it appar¬ 
ently, excepting merely to alleviate some of the child’s 
suffering. * * * She said she would still try 

and continue that same means of treatment, that 
rather than submit her child to another operation, she 
would rather see him dead” (R., 29). Again, “I urged 
it” (the operation) “and as I say I urged it very 
strenuously nearly every time that I went to see the 
case, trying to dwell on the fact that the condition had 
not improved, was not improving, and that something 
had to be done in order to correct it” (R., 31). 

Dr. Duehring, the physician who was looking after 
defendant’s practice during his illness in February 
and March, 1917, testified. 
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“I examined the child and told Mrs. Routt that un¬ 
doubtedly he had infection of the bone, and that in my 
opinion the only thing to do with it was to have it oper¬ 
ated on. She said that is just what Dr. Ready has been 
trying to have me do for some time, but that she would 
never have the child operated on again” (R., 33). 

Next, an examination of the mother’s testiniony and 
that of the other witnesses for the plaintiff, leaves no 
room for a reasonable doubt that plaintiff’^ parents 
were fully cognizant of the child’s condition. Refer¬ 
ring to the period before the first operation, the 
mother testified that plaintiff suffered most intensely 
all the while, he could not sleep; his leg wa & so sore 
he could not rest it on a mattress and had to ^put it on 
a feather pillow, he got so thin he just looked like he 
could not live; the leg became so much worse that 
about September, 1916, it was swollen almost twice its . 
natural size and looked as if it would burst if you 
touched it; that she telephoned the doctor to dome over 
and to do something for the baby’s leg, that he could 
not live much longer, the way he was going on, that he 
was so weak she really did not think he could stand an 
operation. “I was afraid to see him operateon” He 
was so run down and he had lost so much weight he 
looked like a live skeleton; that the doctor came the 
same day, proposed the operation and told her he 
would have to open the leg and drill a hole in the bone 
and let the pus out, and he ordered the child to the hos¬ 
pital that night; that the relief afforded the child by 
the operation was such a little bit that you would 
“Hardly notice it “because the child suffered just the 
same and he did not put on any weight. Thereafter the 
boy suffered terribly” (R., 11). Referring to a period 
two or three months after the operation, Mrs. Routt 
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testified that “at this time pus was running freely 
from the leg; it was swollen and very, very sore, so 
sore that you could hardly touch it.” He was not able 
to use his leg and was run down, weak and awful thin 
(R., 11); and referring to a period of three weeks near 
the end of the time defendant attended the child, she 
testified that he suffered awful pain all the while and 
the leg was swollen from his toes to his knee, and he 
was very weak and very run down; it looked like it 
poisoned his whole system (R., 11, 12). She further 
testified that at no time after the operation by defen¬ 
dant could the boy walk and he could not get out of a 
chair alone (R., 12). She admitted that she thought 
the boy’s case was serious, even as far back as when 
he was taken to the hospital for the operation per¬ 
formed by defendant (R., 13). After defendant’s 
daily visits ceased, she used to get another child to 
telephone to him whether there was a change or not, 
o cause it hurt her to see the child suffer so (R., 13). 

The boy’s father testified substantially to the same 
effect. as the mother, and further that his wife and 
father and other people kept after him all the time to 
get another doctor because the boy was apparently 
getting worse all the time (R., 13, 14). 

Mrs. Alma K. Palsgrove, the next door neighbor and 
friend of the plaintiff’s family, referring to the time 
when the bandage was removed after defendant’s ope¬ 
ration, testified that the child’s leg “was awful look¬ 
ing; he was terribly run down. We never thought he 
would live at all. He was just so pale he looked like 
any day would be his last. His weight was nothing; 
don’t think he weighed as much as a two-year-old 
child” (R., 14). 

The grandfather of the child, Alphonso Routt, testi- 
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fied that he was very uneasy about the child because 
he saw all the time that he was getting worse and that 
he was never better from the time he was first taken 
sick as far as he could see (R., 14). 

Plaintiff’s eighth prayer as offered left wholly out 
of consideration all the knowledge thus shown to have 
been possessed by plaintiff’s mother and other mem¬ 
bers of his family, as to the “facts and conditions con¬ 
cerning the case,” and had the court granted it in the 
form requested the jury would have been told in effect 
that notwithstanding what she and they admittedly 
knew in regard thereto, they were to find tde defen¬ 
dant liable unless they found “all of” such facts and 
conditions were disclosed by the defendant. 

It should be noted that this point was not raised or 
suggested during the examination of the witnesses 
when there would have been an opportunity t<j) inquire 
specifically the extent of the disclosures which the de¬ 
fendant did make. A question which seemed to indi¬ 
cate that plaintiff’s attorneys might argue this point 
to the jury was put to one of the witnesses by them 
near the close of the case, but was immediately with¬ 
drawn (R., 38). And there was nothing in the decla¬ 
ration to advise the defendant that such an issue was 
to be raised. 

It is submitted, therefore, that there was ncJ error in 
refusing plaintiff’s eighth prayer as offered; that the 
trial court was right in striking out the words “all of” 
before the words “facts and conditions”; and that, as 
granted, the prayer was more favorable to J plaintiff 
than the evidence justified. 

In a number of the reported cases for alleged mal¬ 
practice of a physician or surgeon, the failure of the 
patients, or in cases of young children the failure of 
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their parents, to follow the doctor’s advice has been 
involved, but in none has it been suggested that by not 
withdrawing from the case upon the refusal to follow 
advice given as to treatment the physician rendered 
him self liable in damages. On the contrary, the au¬ 
thorities are to the effect that there can be no recovery 
against the physician, for the reason that it is the duty 
of the patient, or in case of a child, of his parents, to 
follow the physician’s- advice. 

Peterson v. Branton, 137 Minn. 74, 162 N. W. 895, 
was a suit for alleged malpractice. The plaintiff was 
suffering from a fractured bone, the ends of which did 
not unite. The defendant recommended certain treat¬ 
ment which plaintiff refused to follow. The court held 
that, 


“It was the defendant’s duty upon discovery 
of the non-union to advise the plaintiff of the 
necessary and proper treatment to be thereafter 
pursued. Proper advice is part of proper treat¬ 
ment, and if from that time on there was fault in 
any one it lay with the plaintiff and not with de¬ 
fendant.” 


In Haering v. Spicer, 92 Ill. App. 449, in which the 
plaintiff had secured a verdict against a physician 
for malpractice, the court in reversing the judgment 
said, at page 451: 


“It is the duty of a person who has called a 
surgeon to treat him for an injury to follow all 
reasonable advice prescribed, and if the surgeon 
requests needed assistance and the patient refuses 
or neglects to procure it the surgeon can not 
be held liable in damages for a permanent injury 
when the employment of assistance would .have 
rendered the injury only temporary.” 







Sanderson v. Holland, 39 Mo., App. 233, was a suit 
for damages by a six year old child against a physi- 

% ' i 

cian for malpractice in setting and treating aj broken 
arm, and the appellate court said, at page 239. 


“Defendant’s counsel contends properly, we 
think, that this plaintiff child is to be chairged up 
with the negligence, if any shown, of its parents, 
since they were present with it, and in complete 
control of its movements * * * w^ regard 

the conduct of the parents in this case as that 
of the-plaintiff.” 

Gramm v. Boener, 56 Ind. 497, held that if a sur¬ 
geon when requested by a patient of mature years and 
sound mind to rebreak and reset his arm, advises him 
that an operation is unnecessary and improjper, but, 
in compliance with the patient’s insistence, performs 
the operation, he cannot be held responsible to the 
patient for the damages, on the ground that the oper¬ 
ation was improper and injurious. 

Potter v. Warner, 91 Pa. St. 362, 36 Am. Rep. 668, 
was also an action against a physician for alleged mal¬ 
practice. Plaintiff was a child of about eight years 
of age. The appellate court in reversing judgment 
for plaintiff, said, at page 367: 


“The learned judge failed to give due legai 
effect to the contributory negligence of the de¬ 
fendant in error.” * * * “If the jury find the 
parents of the boy were in charge of and nursed 
him during his sickness, and that they did not 
obey the directions of the plaintiff in error in re¬ 
gard to the treatment and care of theiif son dur¬ 
ing such time, but disregarded the same and 
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and thereby contributed to the several injuries of 
which he complains, he cannot recover therefor. 
If the injuries were the result of mutual and con¬ 
curring negligence of the parties, no action to re¬ 
cover damages therefor will lie.” 



In McGraw v. Kerr, 128 Pac. 870 (Colo.) plaintiff, 
a child of five years of age, sued a physician for al¬ 
leged malpractice. In its opinion, reversing a judg¬ 
ment for plaintiff, the court said, at page 875: 


“Plaintiff’s father and guardian assumed the 
responsibility of disregarding defendant’s advice 
and discharged him. There is no evidence from 
which it can be said or, as we view it, legitimately 
inferred, that by following the advice given the 
bones might not have been placed in exact apposi¬ 
tion, and so held, and the condition now com¬ 
plained of completely averted. * * * If a 

patient will not submit to such treatment as his 
surgeon prescribes he has no right to hold his 
surgeon responsible for results, provided the 
treatment advised be such as a surgeon of ordi¬ 
nary’' skill would adopt or sanction.” 


In Littlejohn v. Arbogast, 95 Ill. App. 605, a suit 
against a physician for malpractice in which a verdict 
and judgment for the plaintiff was entered below, the 
court in reversing the judgment said, at page 608: 


“Some of the other instructions are mislead¬ 
ing in that they, in stating the liability of the de¬ 
fendant for want of care and skill as a surgeon, 
omit the contention that plaintiff in error was 
prevented from doing what it is claimed he 
should have done with reference to the dislocated 
hip. If the plaintiff in error was prevented from 
reducing the dislocation by the refusal of the de- 
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fendant in error to submit to an operation, he 
could not be held liable for damages resulting 
therefrom. It is the duty of a patient to! submit 
to the necessary treatment prescribed by his phy¬ 
sician or surgeon. If the patient is delirious and 
can not be made to understand the necessity of 
the treatment proposed, the physician or sur¬ 
geon may co-operate with the patient’s family 
and resort to reasonable force. If the pajtient is 
in that condition and the members of his family 
having him in charge refuse to allow the pro¬ 
posed treatment, then the physician or surgeon 
would not be required to use force. Sufrely he 
should not be held liable for injury to limb or 
health resulting from a failure to use the pro¬ 
posed treatment.” 

In Merrill v. Odiome, 113 Me. 424, 425, the Court 


“But in cases of this nature a duty devolves 
upon the patient. In an extensive note to be 
found in the case of Gillette v. Tucker, 93 Am . St. 
Rep. 662, upon the authority of cases there cited, 
it is held that it is the duty of a patient to follow 
the reasonable instructions and submit to the 
reasonable treatment prescribed by his physician 
or surgeon. If he fails in his duty, and his negli¬ 
gence directly contributes to the injury, he can¬ 
not maintain an action for malpractice against 
his physician or surgeon who is also negligent in 


treating the case.” 

And the same court, referring to the duty of a phy¬ 
sician, says: 

“If he possesses ordinary skill, uses Ordinary 
care, and applies his best judgment, he is not 
liable even for mistakes in judgment. Medical 
science is not yet, and probably never can be, in 
many respects, an exact certain science.’^ 
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IV. Motions for New Trial and for Judgment Non 
Obstante Veredicto. 



Plaintiff assigns as error the action of the trial 
court in overruling the motions for a new trial and 
and for a judgment non obstante veredicto. The sole 
ground urged in support of this point is that there 
was no evidence from which the jury could have found 
for the defendant under the eighth prayer as granted. 

As to the motion for a new trial, attention is called 
to the fact that no abuse of discretion by the trial 
court is relied upon. If plaintiff believed that the 
case should have been withdrawn from the considera¬ 
tion of the jury on the main question of liability, he 
should have so moved at the close of the testimony, 
and not having done so, he can hardly now charge, 
even inferentially, that the court abused its discre¬ 
tion in allowing the verdict to stand after plaintiff 
had chosen to leave the determination of that question 
to the jury. But we have already shown in our dis¬ 
cussion of Point III that there was ample evidence 
to justify the verdict, and that such was the opinion 
of the justice who heard the evidence, is indicated by 
his refusal to disturb the verdict. 

As to the motion for a judgment notwithstanding 
the verdict, it is sufficient to say that it is settled law 
in the federal courts, that such a motion cannot be 
sustained upon the ground here advanced. See Slocum 
Life Insurance Co., 228 TJ. S. 364; 57 L. Ed. 
the subject was very fully considered; and 
. D. L. & W. By! Co., 229 TJ. S. 146,57 L. Ed. 

E. B. Co. of N. J. 232 U. S. 602, 
v. Pittsburgh Coal Co. 233 IJ. 




184, 58 L. Ed. 907, in all of which cases the Slocum de 

I 

cision was cited and followed. j 

It is respectfully submitted that the judgment ap 
pealed from should be affirmed. 

Walter C. Clephane, 


J. Wilmer Latimer, j 
Gilbert L. Hall, | 
Attorneys for Appellee 





